UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20884
Summary Cal endar

EDDI E L. BURNS,
Pl ai ntiff-Appellant,
vVer sus

K- MART CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 97- CV-250)

March 22, 1999
Bef ore POLI TZ, BARKSDALE and STEWART, Circuit Judges.
PER CURI AM *

Eddi e Burns, a black male, contests the sunmary judgnent in
favor of K-Mart, in which he asserted sundry clainms of racial
di scrimnation under Title VII and the Texas Comm ssion on Human
Rights Act, intentional infliction of enbtional distress, and
negligent hiring and retention. The parties consented to trial
before a magi strate judge.

O course, we review a summary judgnent de novo, applying the
sane standard as the district court. E.g., OHM Renedi ation
Services v. Evans Cooperage Co., Inc., 116 F.3d 1574, 1579 (5th

Cr. 1997). Such judgnent is appropriate where “there is no

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



genui ne i ssue of material fact and ... the noving party is entitled
to a judgnent as a matter of law'. Feb. R CGv. P. 56(c).

After being enpl oyed by K-Mart for approxi mately 25 years, and
havi ng served as the operations manager of one of its stores for
the final two years, Burns was term nated. The given reason was
poor job performance. He was replaced by a black fenale.

Burns posits racial discrimnation in his termnation
(claimng both discrimnatory and retaliatory term nation) and his
wor kpl ace treatnment (pronotion, assignnents, duties, discipline,
and evaluations); maintains that K-Mart’s conduct was extrene and
out rageous; and asserts that K-Mart negligently hired and retained
Burns’ supervisors. Pursuant to our de novo review of the record
and our review of the briefs, except for the workplace treatnent
clains, discussed infra, summary judgnent is proper, essentially
for the reasons stated in the magistrate judge’ s opinion. See
Burns v. K-Mart Corporation, No. H97-0250, nmem op. (S. D. Tex.
August 26, 1998).

I n that opinion, the magi strate judge granted K-Mart’s summary
j udgnent notion on all clains, but without specifically addressing
Burns’ workplace treatnent clainms. No doubt, this is because K-
Mart failed to specifically address those clainms in its notion and
supporting brief, notw thstanding seeking judgnent “on all of
‘Burns’] clains as a matter of law....”

Accordingly, we remand the workplace treatnent clains to the
district court so that Burns has the opportunity to respond to t hem

when presented properly. See FED. R CQv. P. 56(e).
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