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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
SEGUNTHANI BALOGUN, aka Fatai Thanni,

Def endant - Appel | ant,

Appeal fromthe United States District Court for the
Southern District of Texas

July 18, 2000

Bef ore JONES and BENAVI DES, Circuit Judges, and WALTER," District
Judge.

PER CURI AM **

After a jury trial, at which Segunthani Bal ogun
(“Bal ogun”) represented hinself with “assistance” from appointed
counsel, Balogun was found guilty of conspiracy to possess heroin
wth intent to distribute, aiding and abetting the possession of
heroin with intent to distribute, and conspiracy to i nport heroin.
On appeal, Bal ogun argues that the district court erred in not

conducting a Faretta inquiry to determine if his waiver of his

District Judge for the Western District of Louisiana, sitting by
desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Sixth Amendnent right to counsel was voluntary, know ng, and
intentional. Having carefully reviewed the briefs and record, this
court finds that the district court, although understandably
frustrated with Balogun’s behavior, should have conducted the
requi site Faretta inquiry. W, therefore, vacate and remand for a
new trial.

This court reviews the question of whether a waiver of
the Sixth Amendnent right to counsel is voluntary, know ng, and

intentional de novo. Brewer v. WIllians, 430 U S. 387, 403-04, 97

S.C. 1232, 1241-42 (1977). In Faretta v. California, 422 US

806, 821, 95 S. . 2525, 2534 (1975), the Suprene Court recognized
that the right to self-representation is guaranteed by the Sixth
Amendnent . Before granting a request for self-representation

t hough, “the trial judge nust caution the defendant about the
dangers of such a course of action so that the record wll
establish that ‘he knows what he is doing and his choice is mde

wth eyes open.”” United States v. Mrtin, 790 F.2d 1215, 1218

(5th Gr. 1986) (quoting Faretta, 422 US. at 835, 95 S . C. at
2541). The district court:

must consi der the defendant’s age and
educati on, and other background, experience,
and conduct. The court nust ensure that the
waiver is not the result of coercion or
m streatnment of the defendant, and nust be
satisfied that the accused understands the
nature of the charges, the consequences of the
proceedi ngs, and the practical neaning of the
right he is waiving.



Martin, 790 F.2d at 1218 (internal citations omtted).

The governnent contends that a Faretta inquiry was not
requi red because (1) Bal ogun never unequi vocal |y expressed a desire
to represent hinself, and (2) even if he did unanbi guously waive
his right to be represented by counsel, Bal ogun wi t hdrew hi s wai ver
by permtting appointed counsel to participate at trial. Both of
these argunents fail

The record shows that the district court acknow edged
before the jury that Balogun had invoked his right to self-
representation: “M. Bal ogun has wai ved his right to be represented
by counsel and has expressed a desire to represent hinself.” Thus,
the district court should have conducted a Faretta inquiry to
det erm ne whet her Bal ogun know ngly and intelligently waived his

right to counsel. See United States v. Sandles, 23 F. 3d 1121, 1127

(7th Cr. 1994); Keen v. United States, 104 F.3d 1111, 1115 (9th

Cir. 1996); United States v. Balough, 820 F.2d 1485 (9th Cr.

1987).

Furthernore, the “assistance of standby counsel, no
matter how useful to the court or the defendant, cannot qualify as
t he assi stance of counsel required by the Si xth Amendnent.” United

States v. Taylor, 933 F.2d 307, 312 (5th Gr. 1991). As a result,

t he presence of stand-by counsel is not an effective substitute for

the requisite Faretta inquiry. See United States v. Taylor, 113

F.3d 1136, 1143-44 (10th G r. 1996)(holding that the trial court



was required to conduct a Faretta inquiry even though the pro se
def endant received hel p fromstandby counsel); Sandles, 23 F. 3d at
1127 (“even the capabl e assi stance of standby counsel during trial
cannot function as a substitute for a detailed inquiry into a

defendant’s decision to waive his constitutional right to

counsel.”). Unlike the defendant in Brown v. Wai nwight, 665 F. 2d
607, 611 (5th Gr. 1982), Balogun never stopped representing
hinmself at trial. Although appointed counsel assisted Bal ogun at
various stages, a Faretta inquiry was still required. This court,
t herefore, vacates and remands for a new trial .

VACATED and REMANDED.



