IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20757
Summary Cal endar

JO ANN MOQODY,
Pl ai ntiff-Appellant,
VERSUS
THE MW KELLOGG COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- CV- 3848)

March 8, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Jo Ann Mbody appeals a summary judgnent in favor of
MW Kel |l ogg Conpany (“Kellogg” or “the conpany”) on her clains
under the Anmericans with Disabilities Act (“ADA’), 42 U S. C
§ 12101 et seq., and the Texas Wirkers' Conpensation Act (“TWCA"),
TeEX. LABoR CobE § 451.001 et seq. Fi ndi ng no genuine issue of

material fact, we affirm

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



| .

Moody worked for Kellogg from1976 to 1991, receiving several
pronotions and ultimately attaining the position of |ead docunent
coordinator (a “Cerk WVII” position in Kellogg s enploynent
schene), responsible for supervising four enployees. Kel | ogg
requires its enployees to maintain weekly tinme sheets, which nust
be verified and approved by supervisors. When the docunent
supervi sor was unavai |l abl e, Moody was responsi bl e for approving the
time sheets of her supervisees.

Moody injured her back at work on three separate occasions.
Two of the injuries required surgery, and after each injury, she
sought and recei ved workers' conpensation. Following the third
injury, her doctor suggested that she receive a specially designed
chair and a parking spot close to the building. Kellogg supplied
a special chair, but she never got to use it because, as detailed
bel ow, she was fired upon her return to work. Kellogg denied the
request for a closer parking spot, claimng that Mody's doctor had
said only that a cl oser spot was recommended, not required.

During Moody's third nedical |eave, Carol Jones, an enpl oyee
Moody supervised, confessed to falsifying tine sheets at Moody's
request. Kellogg conducted an i nvestigation of Jones's all egation.
The i nvestigation was | ed by Doris Frisby, who is the supervisor of
t he enpl oyee to whomJones conf essed, and Teresa Vannoy, manager of
enpl oyee relations, who determned that (1) Jones is a credible
person, (2) the altered tinme sheets corroborated Jones's

all egations that Mody had marked and revi sed the nunber of hours



wor ked, and (3) the parking garage records corroborated Jones's
all egations that Mbody had | eft Kellogg's prem ses during the work
day. In addition, Vanessa Reed, another enployee in Mody's work
group, stated that Mody had told Reed to add hours to her tine
sheet that Reed had not actually worked.

On the basis of Jones's and Reed's statenents and the
corroborating evidence, Frisby made the decision to termnate
Moody' s enpl oynent. She was fired on Septenber 6, 1994, her first
day back to full-tinme work after her third back injury. The reason
for her discharge, Kellogg clainms, is that she abused her
supervisory positionSSin particular, she directed subordinate
enpl oyees to submt inaccurate tinme sheets in violation of
Kellogg's policies and procedures. Moody clains that this

proffered reason for her termnation is a pretext.

1.

Moody sued, asserting that Kellogg had violated her rights
under the ADA by denying her reasonable accommbdati on (a specia
chair and cl ose parking space) and term nating her because of her
disability. She clains the conpany violated the TWCA by firing her
inretaliation for her filing of workers' conpensation clains.

The court granted summary judgnent for Kell ogg. Moody
appeal ed, arguing that she had not been allowed to engage in
sufficient discovery to contest sunmary judgnent. W reversed and
remanded for further proceedings. After the parties had engaged in

extensi ve discovery, the district court granted Kellogg' s second



nmotion for summary judgnent.

L1l

W review a summary judgnent de novo, applying the sane
standard as did the district court. Melton v. Teachers Ins. &
Annuity Ass'n of Am, 114 F.3d 557, 559 (5th Cr. 1997). Sunmary
j udgnent i s proper when t he pl eadi ngs and summary j udgnent evi dence
present no genuine issue of material fact and indicate that the
moving party is entitled to judgnent as a matter of law. FED. R
Qv. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).
Di sputed facts preclude granting summary judgnent if the evidence
is such that a reasonable jury could return a verdict for the
nonnovant . Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986) . W may neither weigh the evidence nor nmake credibility
determ nations. Anderson, 477 U S. at 248.

| V.

The ADA prohibits an enployer from “discrimnating against a
qualified individual with a disability because of the disability.”
42 U.S.C. § 12112(a). To state a claimunder the ADA, Mody nust
prove that (1) she suffers froma “disability” as defined by the
ADA; (2) she is a “qualified individual” wunder the ADA; and
(3) Kell ogg took an adverse enpl oynent action sol ely because of her
disability. R zzov. Children's Wrld Learning Ctrs., 84 F.3d 758,
763 (5th Cr. 1996); see also Chandler v. Cty of Dallas, 2 F. 3d
1385, 1390 (5th G r. 1993). Mody bears the burden of proving each



of these elenents. 1d. Because she has produced no evidence to
create a genuine issue of material fact as to the first and third

el emrents, summary judgnent was proper on the ADA claim

A
Moody has failed to produce evidence that would permt a
rational juror to conclude that she suffers froma disability as
defined by the ADA. A person has a disability under the ADA if he
(1) suffers “froma physical inpairnment that substantially limts
one or nore of [his] major life activities,” (2) has “a record of
such inpairnment,” or (3) is “regarded as having such an

inpairment.” 42 U.S.C. § 12102(2)(A)-(CO).

1
The evi dence Moody has produced to show that she suffers from
a physical inpairnent that substantially limts a mjor Ilife
activity is unpersuasive, for, while it shows that she has a bad
back, it does not show that she is substantially limted in any
major life activity. The primary evidence she points to is her

deposition testinobny.? She testified that her back injury caused

2 Mbody al so references a meno fromher doctor (Doctor MKeever) detailing how
the i njuries Mbody sustainedinher |ast fall would affect her work abilities. The
meno st ates:

This patient will certainly need to linit any prolonged standing,
st oopi ng, bending or lifting. She should not really lift anything
wei ghi ng over about 10 Ibs. It would be recormended she obtain a

par ki ng space cl oseto her jobsite. It would be recomended t hat when
she does have to sit down to operate her conputer keyboard etc[.] that
she have a special straight back chair with adequate | unmbar support.
It woul d be recormended she have breaks to prevent prol onged st andi ng

(continued...)



the follow ng restrictions: She does not play as many sports as
she once did; she has difficulty putting on pantyhose or fastening
a dress in the back; she has nunbness in her |leg and pain in her
| ower back if she stands “too | ong”; she has | ower back pain if she
wal ks “too far” or if she has to clinb stairs; she uses her own
judgnent to decide what she is capable of lifting; and she has
difficulty getting up and down while singing in her church choir.
These restrictions on her physical abilities are not sufficient to
constitute a substantial [imtation of a major life activity.

The ADA does not define “substantially limts” or “major life
activities,” but we have | ooked to regul ati ons promnul gated under
the act by the Equal Enpl oynent Opportunity Conm ssion in defining
both terns. The regulations define major |ife activities as

“functions such as caring for oneself, perform ng nmanual tasks,

wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working.” 29 C.F.R 8 1630.2(i). “OGher major life activities
could include lifting, reaching, sitting, or standing.” Dutcher v.

I ngal I s Shi pbuilding, 53 F.3d 723, 726 n.7 (5th Gr. 1995). Mody

(...continued)
or sitting in one position. Again, she should Iinmt her bending or

lifting of anything over 10 Ibs. | understand she has to deliver
docunents and drawi ngs etc. Sonetinmes these weigh quite a bit. A
rolling cart for such deliveries would be recomended. If these

precautions are taken and provi ded, | feel Ms. Mody coul d performher
job and | know she wants very nuch to continue to do so.

By its ternms, this nmenp is describing the results of a particular
i njurySSMoody' s thirdfall. It does not purport to describe along-termdisability.
The regul ations under the ADA distinguish injuries (“tenporary, non-chronic
i mpai rments of short duration”) and state that they “are usual ly not disabilities.”
29 CF.R § 1630 app. at § 1630.2(j). Read as a whole, the neno from MKeever
pl ai nl y addresses i njuries sustainedinMody' sthirdfall andthe restrictions she
needed t o observe as a result of those particular short-terminjuries. Wen read
i nconjunction with McKeever's depositiontestinony, discussedinthetext bel ow,
the nmenp cannot establish that Mbody was substantially linmted in a major life
activity.



grasps onto these statenents, arguing that because she has trouble
putting on certain clothes (“caring for oneself”) and nust avoid
wal king too far, standing too long, and lifting objects that are
too heavy, she nust be substantially limted in a mor life
activity.

The limtations nmust be nore significant than those Mody
clains to experience. In Ray v. didden, 85 F.3d 227, 229 (5th
Cr. 1996), we held that an ADA plaintiff was not substantially
limted in a major life activity when he could not |ife heavy
objects and his doctor had recommended that he be limted to
lifting objects weighing fromfive to ten pounds. W stated that
“[t]o determ ne whether a person is substantially limted in a
major life activity other than working, we |ook to whether that
person can perform the normal activities of daily living.” 1d.
(citing Dutcher, 53 F.3d at 726). The plaintiff was not
substantially limted, we held, because he “c[ould] |ift and reach
as long as he avoid[ed] heavy lifting.” 1d.3

Simlarly, Mwody can care for herself and can sit, stand
wal k, and lift, as long as she avoids extrenes. The sunmary
j udgnent evi dence therefore does not support a finding that Mody

is substantially limted in a mijor life activity.*

8 See also Dutcher, 53 F.3d at 726 (holding that ADA plaintiff was not
substantially |limted when she coul d performtasks of everyday |iving and “c[ oul d]
do lifting and reaching as long as she avoid[ed] heavy lifting and repetitive
rotational novenents”).

4 This conclusion is bol stered by the deposition testinony of Dr. MKeever,
Moody' s expert witness and treating physician, who admitted that Moody coul d bend
to dress herself and could lift nore than ten pounds and coul d wal k a consi derabl e
di st ance. He even admitted that he had suggested that Moody “increase her

(continued...)



2.

Moody al so cannot point to a record of disability to establish
that she was “disabled” under the ADA To have a record of a
substantially limting inpairnent, one nust “haJve] a history of,
or haJve] been msclassified as having, a nental or physical
i npai rment that substantially |limts one or nore mpjor life
activities.” 29 CF.R § 1630.2(k). Wi |l e Moody has produced
evidence of past injuries, she has produced no evidence of a
history of disability. Evi dence of past discrete injuries is
insufficient, for “[t]he inpairnment indicated in the record nust be
an inpairnent that would substantially limt one or nore of the
individual's major life activities.” 29 CF.R 8 1630 app. at
8§ 1630. 2(k). As noted above, there is a difference between a
particul ar, tenporary injury (such as a back injury resulting from
a fall) and a substantially limting inpairnent. See 29 CF. R
8§ 1630 app. at 8§ 1630.2(j). The records to which Mody points

constitute a record of nmere injuries, not of disability.?®

(...continued)

activities, including wal king, riding, exercising on a bicycle, and doi ng parti al
sit-ups.” He agreed that she could stand for a period of tine |onger than 30 to 45
m nutes and could stand for three or four days “if she had to.”

In addition, MKeever testified that from 1987 to Decenber 1995, Mbody
consistently rated a “seven or eight” on a scale on which 1 represents the npst
di sabl ed patient with a back i njury and 10 represents the heal t hi est back patient.
Noti ng t hat Moody' s condition has stabilized, he stated, “She's been abl e to go back
towork. She's been abletolive her Iife, you know, and do things in a reasonabl e
manner.” This testinony confirms that Moody “can performthe nornmal activities of
daily living,” which precludes a finding that she is substantially limted in a
major life activity. See Ray, 85 F.3d at 229.

5> The evidence Mody points to as constituting a record of disability
i ncl udes: )
(continued...)



Moody's contention that she can establish a record of
i npai rment because she was hospitalized for back surgery in 1986
and 1987 is also unavailing. Citing School Board v. Arline,
480 U. S. 273, 281 (1987), Mwody clainms that “[an] enployee may
establish that she has a record of an inpairnment if the inpairnent
was serious enough to require hospitalization.” But she is reading
Arline too broadly. The Arline Court held that a school teacher
who had recurrent, acute tubercul osis that required hospitalization
had a record of disability under the Rehabilitation Act. 1d. The
Court did not establish a per se rule that hospitalization for any
condition constitutes a record of disability.® |Indeed, there are

many injuries that require hospitalization but that would not give

(...continued)
(1) A “First Report of Injury or Illness” form filed with the
Texas Industrial Accident Board in 1988, which states that Mbody
fell at work and felt “disconfort in her back.”

(2) A 1985 letter from her doctor describing her treatnent
following her first workplace fall. (The letter also states, “The
extent of her injuries is not considered severe. Prognosis for full
recovery is excellent.”)

(3) Kellogg' s enpl oyee data sheet stating that Mbody was term nated
in 1985 “due to long termillness (disability).”

(4) Aletter fromMody's |awer, James Potts, indicating that she
had been rel eased to work with certain limtations, and inquiring as
to her work status.

(5) A 1986 Kellogg “separation report” form that included the
notation “long termdisability” in the space for coments.

None of these docunents indicates that Mody ever had an inpairnent that
substantially limted a najor life activity, and the docunents thus cannot
establish a “record of disability” as that termis defined by the ADA. See
C.F.R 8§ 1630.2(k) (“Has a record of such inpairment neans has a history of, or
has been msclassified as having, a nental or physical inpairnment that
substantially Iimts one or nore major life activities.”).

6 See Evans v. Dallas, 861 F.2d 846, 852-53 (5th Gir. 1988) (hol ding that knee
injury, which required surgery, was not a disability); 29 CF.R § 1630 app. at
§ 1630. 2(j) (noting that appendicitis, which generally requires hospitalization, is
a tenporary injury and not a disability).

9



riseto arecord of substantial inpairnment sufficient to convey ADA

protection.

3.

Finally, Muody has not produced evidence that would permt a
finding that Kellogg regarded her as disabled at the tinme it took
the “adverse enploynent actions.” One is regarded as having a
disability only if he (1) has an inpairnent that 1is not
substantially Ilimting but that the enployer perceives as
substantially limting; (2) has aninpairnent that is substantially
limting only because of the attitudes of others toward the
inpai rment; or (3) has no inpairnment at all but is regarded by the
enpl oyer as having a substantially limting inpairnent. Burch v.
Coca- Col a Co., 119 F.3d 305, 322 (5th Gr. 1997), cert. denied, 118
S. C. 871 (1998). Moody does not claimto fall into the second
category, so she nust show that Kellogg perceived that she was
inpaired in a way that is substantially limting.

The evidence Mody points to as establishing that Kell ogg
perceived her as disabled is insufficient. Her nost persuasive
evidence is probative only of Kellogg's perceptions in 1986. She
points to docunents from her 1986 termnation that appear to

indicate that the reason for her termnation was disability.’

" Kel l ogg cl ai ms that these documents were rel ated to Moody's applicationin
1986 for I ong-termdi sability benefits under the conpany's di sability-benefits plan.
The use of the term“disability,” Kellogg mai ntains, indicates that Mody, for a
period of tine in 1986, nmay have qualified for benefits under Kellogg's | ong-term
disability plan.

Kell ogg's assertion is persuasive. The handwitten meno referring to
(continued...)

10



These docunents do not establish that Kell ogg perceived Mody as
disabled in 1994, when it took the adverse enploynent actions
conpl ai ned of .8

The renmai ni ng evi dence to whi ch Mbody poi nts cannot sustain a
finding that Kellogg perceived Mody as disabled in 1994. Mbody

points to Frisby's notes that include the phrase “consider her

disabled.” This docunent is sinply a piece of paper with three
handwitten phrases: “fabrication on her partSSfalsifying tine
sheets,” “consider her disabled,” and “who's in group.” Frisby

jotted down the notes before the conversation in which she fired
Moody, and Frisby maintains that the phrase “consi der her di sabl ed”
was a rem nder that Mboody m ght take the position that she (Mody)
was di sabled. This testinony is corroborated by human resources
enpl oyee Teresa Vannoy, who testified that she and Fri sby di scussed
various theories that mght conme up in connection with Mody's

termnation, including the “disability issue.”® Frisby also stated

(...continued)

“term nation due tolong termsickness (disability)” explains, “FYl the insurance
carrier is evaluating Mbody's applicationfor disability.” W need not resol ve what
the references to disability neant, however, for Kell ogg's belief about Moody in
1986 is not relevant to whether it perceived her as disabled in 1994,

8 In addition, it is worth noting that the ADA enacted in 1986,

transformed the legal nmeaning of “disability.” The fact that Kellogg in 1986
referred to Mbody's injury as a disability does not indicate that it believed,
even then, that she was subject to an inmpairnment that substantially limted a
major life activity.

9 Vannoy st at ed:

[Frisby and |I] had a conversati on about sone ot her issues that m ght
cone up [regarding] the recommendation to term nate Jo Ann [ Moody]
. . . . And one of themwas the disability issue, and we di scussed
whet her or not Jo Ann fit under the definition of the law. And we
deci ded that she didn't . . . . [T]he reason why we were talking
about that was . . . because Jo Ann had been out for a few days and

(continued...)

11



i n her deposition and affidavit that she neither perceived Mbody as
“di sabl ed” nor took her back condition into account in naking the
termnation decision. dven the totality of the evidence in the
summary judgnent record, the solitary statenent in Frisby's notes
fails to raise a genuine issue of material fact as to whether
Kel | ogg perceived Mody as substantially limted in a major life
activity.

Moody points to the deposition testinony of Carol Jones, an
enpl oyee who wor ked under her, as establishing that other enpl oyees
t hought she had sonme type of disability, but that evidence is
insufficient for two reasons. First, the workpl ace coments of co-
wor kers, who were not decision nmakers at the conpany, are nothing
nmore than stray remarks and cannot establish how Kel | ogg percei ved
Jones. See Stendebach v. CP.C Int'l Inc., 691 F.2d 735, 738 (5th
Cr. 1982). In addition, a full reading of Jones's deposition
indicates that Jones was using the term “disability,” a term of
art, to refer to any physical limtation, not sinply to an
“Inpairnment that substantially limts a mgjor |life activity.”
Admtting that she never talked directly to any of Moody's
supervi sors about Mody's disability, Jones testified only that a
supervi sor had said “sonething |like” Jo Ann was di sabl ed and woul d
need help lifting boxes.

At nost, the testinony establishes that sone enployees

(...continued)
was comi ng back, and we anticipated that she mght raise that as an
issue. W& knew that it wasn't part of the decision we were naking
andSSbut, you know, we wanted to beSSI wanted [Frisby] to be aware
of the risk involved and that Jo Ann could raise the issue .

12



bel i eved Mbody had limtations on her ability to do heavy lifting.
Because a limtation on heavy lifting is not a substantial
limtation of a major life activity under the ADA, a perception
that an enpl oyee has a heavy lifting limtation cannot anmount to a
perception that the enployee is disabled. See Sherrod v. Anerican
Airlines, Inc., 132 F.3d 1112, 1119-20 (5th Cr. 1998); Ray,
85 F.3d at 229 (5th Gir. 1996).

Finally, Mwody points to evidence indicating that Frisby and
Vannoy were aware that Frisby had experienced injuries and had
filed workers' conpensation clains. This evidence can show only
t hat Kel | ogg percei ved Mbody as havi ng been injuredSSnot as havi ng
a disability as defined by the ADA. An injurySSeven one requiring

sur gerySSdoes not necessarily constitute a disability.1

B

Moody's ADA claim fails also because she has produced no
evidence to sustain a finding that Kellogg took an adverse
enpl oynent action solely because of her disability. See R zzo
84 F.3d at 763 (5th Cir. 1996) (listing elenents of ADA clain); see
al so Chandl er, 2 F.3d at 1390. Moody points to two
discrimnatorily-notivated adverse enploynent actions: Kellogg's
failure to give her a parking space close to the building and the

decision to fire her.1 Nei t her action, however, constituted

10 See Rogers v. International Marine Ternminals, 87 F.3d 755, 759 (5th Gir
1996); Evans, 861 F.2d at 852-53; 29 C.F.R § 1630 app. at 8§ 1630.2(j).

1 Mbody's brief also refers to the failure to accommodate her “disability”
(continued...)

13



adverse enpl oynent action based solely on Mody's “disability.”

1.

Kell ogg's failure to provi de Moody wi th a parki ng space cl ose
to the building was not a failure reasonably to accommobdate her
“disability,” because the evidence cannot establish that she
requested a cl ose parking space. She testified at her deposition
that she did not recall talking to anyone at Kellogg about a
request for a parking acconmodati on and that she never applied for
a decal that would permt her to park in one of the disabled
par ki ng spaces. As the ADA regulations state, “it is the
responsibility of the individual with a disability to informthe
enpl oyer that an accomobdation is needed.” 29 C.F.R app.
8§ 1630.9. Mboody's failure to nake a specific request precludes her

fromarguing that Kellogg did not accombdate her “disability.”?1?

2.
The summary judgnent evidence also supports a finding that

Kellogg term nated Mody not because of her “disability” but

(...continued)

by providing her with a special chair. When questioned about her acconmpdati on
clainms at her deposition, however, Mody admitted that Kell ogg did provide her a
speci al chair in 1986 and agai nin 1994 but that she di d not have an opportunity to
use the chair in 1994 because of her term nation.

12 Mbody' s position is that her doctor's recomendation of a closer parking
spot constituted a request for an acconmodation. As the district court found,
however, Mody's doctor nerely “reconmended” a cl oser parking space; he did not
indicate that one was required. Kellogg's records indicate that the conpany
i nformed Mbody that her doctor would need to indicate that a cl oser space was
required before it would allow her to park in one of the close spaces. Thereis
no evi dence suggesting that she tried to obtain such a “prescription” from her
doct or.

14



because it believed she was directing subordinates to falsify tine
sheets.® Moody's term nation stemmed from allegations by Caro
Jones, one of her subordi nates, who stated that Mbody had directed
her to add hours to her tinme sheet that she had not worked.
Specifically, Jones stated that she had acconpanied Mody on
personal errands during the work week; that, on August 26, 1994,
Jones submtted to Mbody a tine sheet of hours worked; that Mbody
crossed out Jones's actual hours and added three hours of overtine
that Jones had not worked; and that Mody instructed Jones to
conplete a new tine sheet with the revi sed nunbers.

Jones said this was not the first tinme Mody had directed her
to add hours to her tine sheet. In support of her allegations,
Jones showed Frisby the original August 26 tinme sheet containing
Moody' s mar ki ngs and revi si ons.

After Jones cane forward wth her allegations, Frisbhy
contacted Vannoy, and they investigated Jones's allegations,
concl udi ng that Jones was a credi bl e person and that parki ng garage

records corroborated her allegations that Mody had | eft Kellogg's

B nadisability discrimnation case in which, as here, there is no direct
proof of discrinmnation, the plaintiff nust present prinma facie evidence of
di scrimnation on the basis of disability, after which the enpl oyer has the burden
toarticulate sone | egiti mate, nondiscrimnatory reason for the tern nation, andthe
burdenthenshiftstotheplaintiff to prove by a preponderance of the evi dence t hat
t he enpl oyer' s prof fered reason was a pretext for discrinination. See Sherrod, 132
F.3d at 1121 (approving the title VII burden-shifting schene for ADA cl ainms);
McDonnel | Dougl as Corp. v. Green, 411 U. S. 792, 802-03 (1973) (establishi ng burdens
of proof for title VIl clains). Kellogg articul ated a nondi scri m natory reason for
Mbody' s termination (i.e., that Mbody was directing her subordinatestofalsifytine
sheets), and Moody thus has the burden of proving that this proffered reason is
pretextual. As we will discuss, she has not sustained that burden.

15



prem ses when Jones clained she had.* In addition, Frisby and
Vannoy heard from Vanessa Reed, another subordi nate of Mbody's,
that Moody “as a supervisor” told Reed to add hours to her tine
sheets that Reed had not worked.?®

Moody clains that the manner in which the investigation was
conducted indicates that Kellogg's stated reason was pretextual.
She clains the investigation was tainted because Kellogg should
have better investigated the parking records and because Frisby
intimdated enployees into neking statenents against her. W
di sagree that these contentions establish pretext.

Moody's assertion that Kellogg's failure to do nore to

i nvestigate her side of the story indicates that the stated reason

4 Mbody insists that Frisby and Vannoy shoul d have given her a chance to
expl ai n her parking record, because she car pooled with another person, and the
recorded exits fromthe garage coul d have been made by that coll eague. Moody
m sappr ehends t he significance of the parking records. They indicate that her car
| eft precisely when Jones clained to have gone on errands with her. Frisby and
Vannoy di d not use the parking records sinply to see whet her Mbody's car was absent
during the work week; rather, they used themto corroborate Jones's story that Mody
left, with Jones in the car, at particular tines.

15 Mbody asserts that Reed's statement coul d not have provi ded support for her
term nation, because the statenent was “tai nted” by the fact that when Fri sby t ook
Reed' s statenent, Frisby advi sed Reed t hat Mbody was no | onger with Kell ogg. But
Reed' s deposition indicates that Reed gave her statenent before she was told that
Moody had been fired:

MR, POITS (Moody's Attorney): . . . [What |'mreally tryingto find
out, Ms. Reed, is whether at that neeting you were i nforned that they
were goingtofire Jo Ann Moody, regardl ess of what you sai d or whet her
or not your signed statenment woul d hel pthem then they would fire Jo
Ann Moody. Do you understand what |'mgetting at?

REED: Well, | wasn't told any of that. | was just told to give the
statement. And | gave ny statenment and they said are you awar eSS“ Are
you aware that Jo Ann Moody is no | onger an enpl oyee at Kell ogg?”

Thi s di scussi on shows t hat Reed gave her statenent before she knew Mbody was
going to be fired. WMoreover, Frisby's deposition testinmony indicates that Frisby
t ook Reed's statenent before Vannoy and Fri sby term nat ed Moody, and t he fact t hat
Reed' s handwritten and signed statenment is dated 8:35 a. m, Septenber 6, 1994 (the
day Moody was fired), corroborates Frisby's testinony.

16



was pretextual fails for two reasons. First, it rests on the
m st aken notion that Kellogg's decision to fire Mody is |awf ul
only if it proved she had engaged in inproprieties. Kel | ogg
needed only to base its term nati on deci sion on a good-faith belief
that Moody had abused her supervisory position in violation of
conpany policy.* It did not need to undertake heroic efforts to
ensure that its investigation was fl aw ess.

Moreover, Moody m sunderstands the role of the parking
records. The records showing that Mody's car left Kellogg's
prem ses during the work week were not, by thenselves, the basis
for the termnation; they nerely corroborated Jones's allegation
t hat Mbody and Jones had left work during hours the wonen's tine
sheets showed they worked. Guven this l[imted role, Kellogg did
not need to ask Mody about the parking records to form a
reasonabl e, good faith belief that Jones was telling the truth.

Moody's claim that Frisby's “intimdation” of enployees
indicates a | ack of good faith is al so unavailing. Frisby may well
have wused questionable tactics in questioning sone Kellogg
enpl oyees about Mbody's all eged m sconduct. Kellogg's decisionto

fire her was not based on coerced testinony, however,?!” but on

16 See Turner v. Texas Instrunments, Inc., 555 F.2d 1251, 1256 (5th Gr.
1977), overruled in part on other grounds, 647 F.2d 513 (5th G r. My 1981)
(holding that enployer's action based on “honest belief” that the plaintiff
violated tinme card policy did not constitute unlawful discrimnation, even if
enpl oyer' s belief was based on inaccurate i nformation); Corley v. Jackson Police
Dep't, 566 F.2d 994, 1003 n.14 (5th Cir. 1978) (“[Where an enployer wongly
bel i eves that an enpl oyee has viol ated conpany policy, [the enployer] does not
discrimnate in violation of Title VII if It acts on this belief.”).

7 The evidence refl ects that Frisby may have indicated to Sherry Dancer and
Vanessa Reed that they would be ternminated if they did not give a statenent
(continued...)

17



Jones's al |l egations, corroborated by the marked-up tine sheets and
the parking records, and on Reed's statenent.

The evidence conpels the conclusion that Kellogg had a
nondi scri m natory busi ness reason for term nati ng Mbody, and Moody
has not produced evidence that would permt a rational juror to
find pretext. Hence, she cannot prove a discrimnatorily notivated
adver se enpl oynent action, and her ADA claimwould fail even if she

had a statutory disability, which she does not.

V.

The <court properly granted summary judgnent on WMody's
wor kers' conpensation retaliation claim because she has not
produced sufficient evidence to establish a causal connection
between her filing a claim and Kellogg's decision to fire her.
Section 451 of the Texas Labor Code forbids discrimnation agai nst
enpl oyees who engage in specific protected activity, including
filing workers' conpensation clains. See TeEx. LABOR CopE § 451. 001,
Burfield v. Brown, More & Flint, Inc., 51 F.3d 583, 589 (5th G
1995). To prevail on a 8 451 claim an enpl oyee nust establish
that his participation in one of the specified types of protected

activity notivated the enployer to discharge or otherw se

(...continued)

supportive of the case agai nst Mbody. Reed, however, expressly statedthat fear of
| osi ng her job did not influence her statenent, and Dancer's statenent was not part
of the basis of Kellogg's decisiontofire Moody. At any rate, Jones's unsolicited
al | egati ons, corroborated by the narked-up ti ne sheets and t he parki ng records, gave
Kell ogg a sufficient reason for firing Moody.
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di scri m nate agai nst him?® NMody woul d have to establish that her
filing the workers' conpensation clains was a “but for” cause of
Kell ogg' s decision; she would have to show that her “protected
conduct [was] such that, wthout it, the enployer's prohibited
conduct woul d not have occurred when it did.” Continental Coffee
Prods. Co. v. Cazarez, 937 S.W2d 444, 450 (Tex. 1996).'° This she
cannot do.

Moody first attenpts to create a fact issue on causation by
claimng that Marianne Fulghum the engineering docunentation
supervi sor, told Mody's co-worker, Panela Vance, that, if it were
not for Moody and Vance (who al so had filed a conpensation claim,
t he departnent woul d have a perfect safety record. This statenent,
which is a fact, is insufficient to constitute a causal connection
bet ween Moody's filing of a claimand her term nation. There is no
nexus between Ful ghuml s comment and Frisby's decision to term nate

Moody's enpl oynent, and the comment is but a stray remark that

18 see Burfield, 51 F.3d at 589 (citing Swearinginv. Onens- Corni ng Fi bergl ass
Corp., 968 F.2d 559, 561 (5th CGir. 1992)).

19 Moody' s brief cites a nunber of cases hol ding that circunstantial evidence
may establish causation and stating that an enpl oyee nay prevail on the i ssue of
causation if he can establish that his protected activity contributed to, but was
not necessarily a “but for” cause of, the term nation. All these cases preceded
Cazarez, however. Mbody's brief does not even nention Cazarez, the Texas Suprene
Court's controlling case on the causation requirenent under 8§ 451.

Moody's reply brief then m sconstrues Kellogg's brief as contending that
Cazarez hol ds that the enpl oyee's protected activity nust be the sol e cause of the
term nation. Kellogg actually assertedSScorrectl|ySSthat Cazarez requires a § 451
plaintiff to establish only but for causation. Mody's initial brief had asserted
t hat Mbody need only establishthat her filingfor workers' conpensation contri buted
to Kellogg's decisionto fire her. Mody's counsel are advi sed to be nore caref ul
in the future.
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cannot support causation.?

Moody next points to Vance's statenent, made in an affidavit
submtted after Vance was termnated, that Vance believed her
di scharge was retaliatory. Vance stated, “lI amof the opinion that
| was term nated because . . . | had sustained an on the job injury
that had resulted in the filing of a workers' conpensation claim”
Moody reasons that this statenent, which shows that Kel |l ogg engaged
inretaliatory discharge in other cases, raises a fact question as
to whether Kellogg had term nated Mbody with retaliatory notives.
But Vance's conclusionary and speculative affidavit would not
constitute conpetent evidence of causation in her own case? and
certainly cannot create an i ssue of material fact regardi ng Mody's
claim

Moody's attenpt to prove but for causation using “statistics”
regarding the percentage of workers' conpensation claimnts who
| eave Kellogg is simlarly unavailing. Moody notes that from
Cct ober 22, 1991, to June 20, 1994, 27 clerical and adm nistrative
personnel simlarly situated to Mbody filed workers' conpensation
clains and that by August 30, 1996, 21 of them or 77.7 per cent,
were no longer with the conpany. This evidence, however, is

insufficient to raise a fact issue as to causation. Mody nmakes no

20 see Arnendariz v. Pinkerton Tobacco Co., 58 F.3d 144, 153 (5th Cir. 1995)
(stating that vague and renote conmments are insufficient to establish
di scrim nation).

21 see Douglass v. United Servs. Auto. Ass'n, 79 F.3d 1415, 1430 (5th Gr.
1996) (en banc) (recognizingthat it is “well settledthat an enpl oyee's subj ective
belief . . . without nore, is not enough to survive a sumary judgment notion”);
Texas Division-Tranter, Inc. v. Carrozza, 876 S. W2d 312, 314 (Tex. 1994) (hol di ng
that an enpl oyee's “subjective beliefs are no nore than concl usions and are not
conpetent summary judgnent evi dence”).

20



conpari son between the attrition rate of workers' conpensation
claimants and that of all simlarly situated enpl oyees. Mboreover,
she does not analyze the reasons for the termnation of the
wor kers' conpensation clainmants; indeed, ten of the twenty-one
resigned voluntarily.

Moody cannot create a fact issue as to causation on the basis
of the fact that simlarly situated enpl oyees were not disciplined
or discharged for tine sheet inproprieties, because the enpl oyees
to whom Moody refers did not engage in the same m sconduct as did
she.?2 The record suggests that Judy Gaedchens may have permtted
enpl oyees to work through |unch to nmake up tine m ssedSSadm ttedly
a violation of Kellogg's tine policies. There is no evidence,
however, that Gaedchens told anyone to augnent tine sheets with
hours that were never worked. The inpropriety Mody apparently
commtted is graver than Gaedchens's, and it therefore not
discrimnation for Kellogg to take actions agai nst Mody but not
Gaedchens.

Finally, Mbody attenpts to create a fact issue as to causation
by noting that she was fired the day she presented her doctor's
slip returning her to full-time duty. This evidence is

insufficient to sustain a finding of a causal nexus between her

22 The record does not support Mody's claimthat Judy Gaedchens, Vanessa
Reed, or Sherry Dancer engaged i n the sanme ni sconduct as did Moody. First of all,
Reed and Dancer were not supervisors and thus could not engage in abuse of
supervi sory authority. Moreover, the deposition testinony of the three enpl oyees
i ndicates that any nisconduct by Gaedchens was different from Mody's. Reed
testified that Moody directed her to wite down tinme that Reed had not worked and
t hat Gaedchens never gave a sim lar instruction. Likew se, Dancer testifiedthat
Gaedchens permitted Dancer to work through I unch to make up ti ne nmi ssed; Dancer did
not testify that Gaedchens tol d Dancer to add tinme to her ti me sheet that was never
wor ked. Gaedchens agreed that this was her practice.
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wor kers' conpensation clains and her termnation.?® The cases
finding the timng of the adverse enploynent decision to be
circunstantial evidence of causation have |ooked to the tenpora

proximty of the injury or workers' conpensation filing to the date
of the adverse enpl oynent action.? Mody was fired over six nonths
after her injury and her final workers' conpensation filing.
Hence, the timng of the termnation does not create a materia

fact issue regarding the causal nexus between her workers

conpensation claimand her term nation.

In addition, as stated above, the summary judgnent record
conpels the conclusion that Kellogg had a legitimte,
nondi scrimnatory business reason for termnating Mody: a
reasonabl e, good faith belief that she was abusi ng her supervisory
authority. Even if she could establish a causal |ink between her
termnation and her filing for conpensati on, Kel | ogg' s
nondi scrimnatory reason for termnating her would rebut the
all eged discrimnation. See Burfield, 51 F.3d at 590.

AFFI RVED,

23 Mpbody cites Carnation Co. v. Borner, 610 S.W2d 450, 451 (Tex. 1980), in
support of her claimthat the timng of her disnissal establishes causation.
Borner, however, never discusses causation.

24 see, e.g., Burfield, 51 F.3d at 590; WrshamSteel Co. v. Arias, 831 S.W2d
81, 82 (Tex. App.SSEl Paso 1992, no wit) (finding a retaliatory notive where an
enpl oyer term nated an enpl oyee a fewdays after injury, specifically to deny the
enpl oyee the opportunity tofileaclain; Chem cal Express Carriers, Inc. v. Pina,
819 S. W 2d 585, 590 (Tex. App.SSEl Paso 1991, writ denied) (finding aretaliatory
noti ve wher e di scharge occurred only one nonth after conpensati on cl ai mwas filed).
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