UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20748
Summary Cal endar

TAMUNOOM E JOHN TAMUNG,
Pl ai ntiff-Appellant,
vVer sus

KFC USA I NC, doi ng business as Del aware KFC USA I nc.;
KFC NATI ONAL MANAGEMENT COVPANY

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CV- 1686

March 11, 1999
Bef ore POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Tamunoom e John Tanuno challenges the summary judgnent in
favor of KFC on Tamuno’s cl ains of enploynent discrimnation. W

AFFI RM
l.

Tamuno, who is black, was hired by KFC as a cook at one of its
Kent ucky Fried Chicken restaurants in 1984. By 1991, Tamuno had

been pronoted to restaurant general manager (RGV). H s direct

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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supervisor was a “market coach”; his ultimte supervisor, the
director of operations (DOR). Davi ne Ford, a white female, was
Tamuno’s market coach from early 1996 to early 1997; Carolyn
MIler, a black femal e, was his nmarket coach fromearly 1997 until
his termnation that October; and Jay McQuire, a white nale, was
Tamuno’ s DOR.

I n Sept enber 1996, Ford transferred Tanmuno fromthe KFC store
on West Hol conbe ( KFC- Hol conbe) to the KFC on Sout h Shepherd (KFC
Shepherd). Al though Tanmuno renmai ned an RGM and continued at the
sane salary, he clains that the transfer was, in fact, a denotion
because the KFC-Shepherd store did a |ower volune of business,
whi ch woul d affect his vol une-based bonus. Ricardo Garza repl aced
Tamuno as the RGM of KFC Hol conbe.

Shortly after his transfer, Tanuno was suspended for
transferring Tonya Dangerfield, a newWwy hired enployee at KFC
Hol conbe, to KFGC Shepherd. Al t hough Tanmuno naintains that
Dangerfield requested the transfer, Dangerfield deni ed maki ng such
a request. KFC suspended Tanmuno, with pay, on 18 COctober 1996,
pendi ng an investigation. Three days |later, on 21 October, Tanuno
filed a conplaint with the Equal Enpl oynent Qpportunity Comm ssion
(EEQCC), claimng racial discrimnation.

Tamuno cl ai s that his suspension was originally for two days,
but that it was extended for two weeks on 23 Cctober. (KFC clains

that the suspension was indefinite.) After Tanmuno returned to



wor k, he was placed on 90 days probation. On 14 January 1997,
Tamuno anmended his EEOC conplaint to claim that KFC retaliated
against him for filing the EEOCC conplaint by extending his
suspensi on and pl aci ng hi mon probation.

During the probationary period, Tanuno received citations for
all owi ng a shift supervisor to close the KFC- Shepherd | ocation, for
allowwng a child in the stores after hours, and for allowng a
m nor to nmake coleslaw. His quality, performance, and cl eanli ness
ratings were poor; and in Cctober 1997, he was term nated.

In his conplaint, Tanuno clainmed disparate treatnent,
retaliation, and hostile work environment in violation of Title
VIl, 42 U S C. 8 2000e, et seq, and 42 U S.C. § 198la. KFC s
summary judgnent notion was granted.

1.

O course, we review appeals from summary judgnent de novo,
e.g., Burns v. Harris County Bail Bond Board, 139 F.3d 513, 517
(5th Cr. 1998). 1In so doing, we apply the sane standard as did
the district court. See FED. R CGv. P. 56.

On appeal, Tanmuno challenges only the retaliatory discharge
ruling. Thus, his other clains are deened abandoned. FED. R APP.
P. 28(a)(4); MCrary v. Poythress, 638 F.2d 1308, 1310 n.2 (5th
Cir. 1981).

To establish a retaliation claim the plaintiff nust prove:

“(1) the enpl oyee engaged in activity protected by Title VII; (2)



the enpl oyer took adverse enpl oynent action agai nst the enpl oyee;
and (3) a causal connection exists between that protected activity
and t he adverse enpl oynent action”. Mattern v. Eastman Kodak Co.,
104 F.3d 702, 705 (5th Gir.), cert. denied, 118 S. C. 336 (1997).

The district court found that Tanmuno established a prima facie
retaliation claim with regard to his termnation and that KFC
advanced a legitimate non-discrimnatory reason for it — that
Tamuno’ s performance was subst andar d. The court then found that
Tamuno failed to present sufficient evidence to support Tanmuno’s
cl ai mof pretext.

Tamuno’ s retaliation discharge claimlikew se fails on appeal .
Tamuno cl ai ns that nenbers of KFC managenent conspired to have him
fired because he was black and filed an EEOCC claim wote himup
for violations which were routinely ignored when comm tted by ot her
RGWs; and encouraged its enployees to fabricate policy violations.
However, as in district court, the only evidence Tanuno points to
is his affidavit and deposition; hearsay statenents (sonetinmes two
and three tines renoved) that KFC nanagers sought to discrimnate
agai nst bl acks; and evidence that other black nmanagers have filed
di scrim nation clai ns agai nst KFC.

Needl ess to say, nere allegations will not withstand a notion
for sunmary judgnent. E.g., Alizadeh v. Safeway Stores, Inc., 802
F.2d 111, 113 (5th Gr. 1986). QG her than his affidavit and

deposition, Tamuno points to no other adm ssible evidence that



creates a material fact issue regarding the reason for his
termnation. See Little v. Republic Refining Co., Ltd., 924 F.2d
93, 96 (5th GCr. 1991)(subjective belief that enployer had
discrimnatory notive is insufficient; court is “not prepared to
hold that a subjective belief of discrimnation, however genuine,
can be the basis of judicial relief”)(quoting Elliot v. Goup
Medi cal & Surgical Servs., 714 F.2d 556, 567 (5th Gr. 1983)).
Therefore, Tamuno has failed, for summary judgnent purposes,
to overcone the | egi ti mate nondi scri m natory reason advanced by KFC
for histermnation. See, e.g., Long v. Eastfield Coll ege, 88 F. 3d
300, 308 (5th Cr. 1996)(“To defeat a notion for summary judgnent
., aTitle VIl plaintiff ... nust show that there is a conflict
in substantial evidence on the ultimate issue. Evi dence is
substantial if it is of such quality and wei ght that reasonabl e and
fair-mnded nmen in the exercise of inpartial judgnment m ght reach
di fferent conclusions”)(internal quotations andcitations omtted).
L1l
For the above reasons, the summary judgnent is

AFFI RVED.



