IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20640
Conf er ence Cal endar

LI NZY LI NCOLN
Pl ai ntiff-Appellant,
ver sus

BROMW & W LLI AMS TOBACCO COVPANY
PH LI P MORRI S TOBACCO COVPANY

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H-98-CV-1811

April 15, 1999

Before JONES, SM TH, and DUHE, Circuit Judges.
PER CURI AM *

Linzy Lincoln, Texas prisoner # 265570, appeals the district
court’s dismssal of his 42 U S.C. § 1983 conpl ai nt agai nst two
t obacco conpanies for failure to state a claim He argues that
the two tobacco conpani es acted under the color of state |aw
because there are Texas | aws which regul ate the tobacco
conpani es.

Lincoln’s conplaint fails to allege the deprivation of a

statutory or constitutional right by a state actor or by a party

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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who conspired with a state actor. See Adickes v. S.H Kress &

Co., 398 U. S. 144, 150-52 (1970). The district court’s dism ssal
of the conplaint for failure to state a claimwas not error. See

Fed. R Cv. P. 12(b)(6); Guthrie v. Tifco Industries, 941 F. 2d

374, 379 (5th Cr. 1991).
Lincol n’s appeal |acks arguable nerit and is thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous,, it is DISMSSED. 5THCR R
42.2. The dism ssal of this appeal as frivolous counts as a
strike for purposes of 28 U S.C. § 1915(g). W caution Lincoln
that once he accunul ates three strikes, he may not proceed in

forma pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 US. C 8§
1915(Qg) .

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED



