IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20560
Summary Cal endar

FRANK DI GGES,

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CV-2420

March 18, 1999
Bef ore REAVLEY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

In July 1997, Frank Di gges, Texas state prisoner # 473881,
filed a federal petition for a wit of habeas corpus under 28
US C 8 2254. The respondent filed a notion to dism ss Digges’s
habeas petition, arguing that the petition was untinely under 28
US C 8§ 2244(d) of the Antiterrorismand Effective Death Penalty
Act of 1996 (AEDPA). The district court granted the respondent’s

nmotion to dismss, holding that Digges’'s petition was barred by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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limtations. The district court granted Digges a certificate of
appeal ability on the issue whether Digges’ s habeas petition was
tinmely filed under the AEDPA.

On appeal, Digges argues that because his state habeas
petition was pending in state court before the one-year
reasonabl eness period expired, his federal habeas petition should
not have been di sm ssed under the AEDPA in the light of Lindh v.
Mur phy, 117 S. C. 2059 (1997). He also argues that he is
entitled to equitable tolling of the statute of limtations. W
have reviewed the record and the briefs of the parties and
conclude that the district court was correct in dismssing
Digges’s petition because it was tinme-barred under the AEDPA
Di gges’s reasons for delay do not rise to a level warranting an
application of the doctrine of equitable tolling.

AFFI RVED.



