IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20477
Conf er ence Cal endar

JAY TODD NEESE,
Pl ai ntiff-Appellant,
ver sus

J. KATZ ET AL.,
Def endant s,

J. KATZ; R HEALY; J. LEEVES, Doctor;
S. YOUNG J. JACKSON; P. DALY, Ms.;
R MCKI NNEY, Ms.; M CULLEY, M.,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 96- CV-3707

February 10, 1999
Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **
Jay Todd Neese, Texas inmate #349086, appeals the di sm ssal
as frivolous of his civil rights conplaint. He argues that his

conpl ai nt shoul d not have been di sm ssed because of the foll ow ng

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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procedural irregularities at the Spears™ hearing: 1) the TDCJ]
defendants failed to provide Neese a copy of the relevant TDCJ
records; 2) the district court inproperly used the nedical record
to refute Neese’'s claim and 3) Neese was unable to object to

evi dence or to cross-exam ne witnesses. W have carefully
reviewed Neese's argunents and the appellate record. W detect
no error in the use of the adm nistrative records at the Spears

hearing or in the manner in which the district court conducted

that hearing. See Banuelos v. MFarland, 41 F.3d 232, 235 (5th
Cir. 1995); see also Wlson v. Barrientos, 926 F.2d 480, 482-83

(5th Gr. 1991).

A review of Neese’'s allegations, fromhis conplaint, from
the answers in his nore definite statenent, and fromhis
testinony at the hearing, reveal that the renpval of the |ower-
bunk restriction and the seventeen-nonth period preceding the
restriction being again placed on Neese’'s nedical classification

record amounted to no nore than nedical nal practice. See Varnado

v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991). The district

court did not abuse its discretion in dismssing the conplaint as

frivolous. See MCormck v. Stalder, 105 F.3d 1059, 1061 (5th
Cr. 1997).
AFFI RVED.

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).



