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PER CURI AM *

Appel l ants, Reed J. and his parents, Douglas J. and Carol J.,
appeal the summary judgnent in favor of Appellee Houston
| ndependent School District and the district court’s protective
order and associ ated award of attorney’ s fees agai nst Appellants.
W AFFI RM

| .
Reed J. is a |l earning disabled high school student enrolled at

a school within the Houston | ndependent School District (H SD)

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



During Reed J.’s third grade year, the H SD conpleted a
conpr ehensi ve i ndi vi dual assessnent of Reed J., and an Adm ssi ons,
Revi ew and Dism ssal Commttee (ARDC) determ ned that Reed J. was
eligible for special education as a |earning disabled student in
the areas of witten expression, reading, conprehension, and
speech. In February 1990 (Reed J.’s fourth grade year), an ARDC
devel oped an individual education plan (IEP) that addressed Reed
J.’s reading and witing deficits. Reed J. received resource
assi stance for reading and witing during his fourth and fifth
grade school years.

When Reed J. was reevaluated in the sixth grade, HI SD found
him to be reading on a second grade |evel. Al t hough HI SD
determ ned that Reed J. no longer qualified for special education
in speech, it recommended Reed J. for special education in reading
and witing. At a May 1994 neeting, an ARDC reconmended further
nmodi fications for his 1994-95 (eighth grade) IEP. At a Decenber
1994 ARDC neeting, Reed J.’s failure of a piano class was di scussed
and nunmerous nodifications were recommended for Reed J.’s
i nstruction.

In May 1995, an ARDC determned that Reed J. would attend
Scar bor ough H gh School for 1995-96 because of its smaller size and
bl ock scheduling. After Reed J. transferred to the high school
his EPs were four to six weeks late in arriving.

In Cctober 1995, Dr. Jack Fletcher, Ph.D., a private



neur opsychol ogi st, exam ned Reed J. Dr. Fletcher determ ned that
Reed J. had dyslexia and Attention Deficit Hyperactivity Di sorder.
Dr. Fletcher prepared a report containing the results of his
testing of Reed J., and an ARDC net in January 1996 to di scuss the
report. | EPs were devel oped for Reed J. that provided for
extensi ve nodi fications, including, anong ot her things, highlighted
texts. However, Dr. Fletcher’s report mstakenly listed nuch
hi gher scores on Reed J.’s test results than Reed J. actually
achi eved; the ARDC, not know ng of the errors, used these scores in
devel opi ng the | EPs.

At a Septenber 1996 ARDC neeting, Reed J.’s parents requested
that H SD provide Reed J. with a private reading tutor. The ARDC
ref used. Reed J.’s parents placed Reed J. in a private reading
program at a cost of $50 per week, and then filed for a due
process hearing, claimng that, because H SD had not provi ded Reed
J. with highlighted texts in all his courses as required by the
January 1996 |EPs, it had violated the Individuals Wth
Disabilities Education Act (IDEA), 20 U S. C. 8 1400 et seq., and
denied Reed J. a free, appropriate public education (FAPE).

A hearing was held, and the hearing officer found that Reed J.
had been denied a FAPE, but only because of HI SD's failure to
provide highlighted texts in all of Reed J.’ s cl asses. The hearing
officer ordered HSD to reinburse the private tutor and

transportation costs through the end of the 1996-97 school year.



H SD filed an appeal in district court. The district court
granted HISD's summary judgnent notion, reversing the hearing
officer. Appellants contest that decision.

During those proceedi ngs, Appellants’ counsel sent an e-nail
message to the enployer of one of H SD s expert w tnesses that
apparently caused concern on the part of that witness. HI SD noved
for a protective order. The district court granted the protective
order and concomtantly awarded H SD $1,943.75 in attorney’s fees
related to the preparation of the notion. Appellants al so contest
this order.

1.
A

O course, we review a summary judgnent de novo, applying the
sane standard applied by the district court. E.g., Burns v. Harris
County Bail Bond Bd., 139 F.3d 513, 517 (5th Gr. 1998). The
district court nust give due deference to the hearing officer’s
findings. Board of Educ. v. Row ey, 458 U S. 176, 206 (1982). OQur
court has interpreted this to nean that the district court is to
give those findings “due weight” in conducting a “virtually de
novo” review of the decision. Teague | ndependent Sch. Dist. v.
Todd L., 999 F.2d 127, 131 (5th Cr. 1993).

Having reviewed the briefs and the record, we affirm the
summary judgnent for essentially the reasons stated by the district

court in its conprehensive and well-reasoned opinion. Houst on



| ndependent Sch. Dist. v. Douglas J., No. H97-0292, slip op. at 5-
25 (S.D. Tex., Mar. 31, 1998).
B

Appel lants also contested the district court’s protective
order and associ ated attorney’s fees awarded HI SD. W review such
orders for abuse of discretion. Leat herman v. Tarrant County
Narcotics Intelligence & Coordination, 28 F. 3d 1388, 1394 (5th Gr
1994); Landry v. Air Line Pilots Ass’n Int’'l, AFL-CIO 901 F.2d
404, 436 (5th CGir. 1990).

Federal Rule of Appellate Procedure 10(b)(2) states: “If the
appel l ant intends to urge on appeal that a finding or conclusionis
unsupported by the evidence or is contrary to the evidence, the
appel l ant shall include in the record a transcript of all evidence
relevant to such finding or conclusion.” Appellants contend that
“[t]he [district] court ignored the facts as provided by Reed’'s
counsel”. However, in addition to failing to properly brief this
i ssue, Appellants have failed to provide this court wth a
transcript of the hearing the district court held before ruling on
this matter. Thus, based on HHSD s notion for a protective order
and Appellants’ response, we are unable to conclude that the
district court abused its discretion in granting the protective
order or in awarding attorney’ s fees.

In this regard, we uphold the district court’s use of an

affidavit detailing the bases for the requested attorney’s fees,



rather than contenporaneous tine records. Appel lants did not
object in district court; and they do not now cite any authority
t hat cont enporaneous tinme records are required. 1In short, we find
no plain error. See, e.qg., Douglass v. United Services Auto.
Ass’n, 79 F.3d 1415, 1424 (5th Gr. 1996)(“appel |l ate courts have
discretion to correct unobjected-to (forfeited) errors that are
plain (“clear” or “obvious”) and affect substantial rights”).
L1,

For the af orenentioned reasons, we AFFI RMthe summary j udgnent
and the protective order, including the related award of attorney’s
f ees.

AFFI RVED



