IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20311
Summary Cal endar

DONALD RAY HOWARD,
Pl ai ntiff-Appellant,

ver sus

S. F. KENNEDY; BOBBY RI GGS; TRACY SCHULTZ,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

( H 95- CV- 3680)

March 19, 1999
Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.”’
PER CURI AM
Donal d Ray Howar d appeal s t he summary judgnent in favor of the
defendants in his civil rights action filed and adjudicated
pursuant to 42 U.S.C. 8§ 1983. Howard argues that the evidence was
sufficient to showthat his injuries were nore than de mnims and

that as a result a genuine issue of material fact existed regarding

"Pursuant to 5THOR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



whet her the assault against him by Kennedy resulted in excessive
force. Howard al so appeals various other rulings by the district
court and his failure to receive a jury trial.

The district court did not err in dismssing Riggs and Schultz
from the suit. These individuals were sued only in their
supervi sory capacities, but Howard did not allege that they acted
personally in his assault or that a Brazos County Jail policy
caused or failed to prevent his assault. See Baker v. Putnal, 75
F.3d 190, 199 (5th Gr. 1996). Because Howard has plainly failed
to even allege a cause of action against these defendants,
di sm ssal on summary judgnent i s proper.

The district court did err, however, in dismssing Howard’s
cause of action agai nst Kennedy on the basis that Howard s i njuries
follow ng the assault were de mnims and therefore could not have
been caused by sadistic or wanton acts. De mnims uses of
physi cal force are excluded from constitutional recognition under
the Eighth Amendnent. Hudson v. MMlIllian, 503 US 1, 9-10
(1992). The actions giving rise to Howard’s injuries and the
injuries thensel ves, however, are very simlar to those in Gonez v.
Chandler, 163 F.3d 921, 922-25 and n.5 (5th Cr. 1999). I n
Gonmez—handed down after the district court’s decision here—the
prisoner alleged that he had done nothing to provoke the attack
agai nst himand the district court declined to resolve the parties’
factual disputes. I|d. Likew se, Howard and Kennedy have set forth
w dely varying accounts with respect to Howard’ s provocati on of the

attack, and the district court did not resol ve the factual dispute.



Under Howard's version of the events, which the district court
inplicitly accepted, we cannot say that Howard’s injuries are as a
matter of law de minims in light of an unprovoked assault by a
police officer.?

As for the other clains raised by Howard, none have nerit.
The district court did not abuse its discretion in limting
di scovery in the early stages of the case, pending a notion for
summary judgnent by the defendants. See Gaines v. Davis, 928 F. 2d
705, 707 (5th G r. 1991) (i mmune defendant has the right to be free
of burdens of broad-reaching di scovery). Howard was not denied his
right to a trial by jury because he did not request such a trial
and thereby waived it. See Fed. R GCv. P. 38(b), 38(d). Finally,
the district court did not err in denying Howard s request for a

default judgnent which was filed after the defendants had filed an

1'n his sworn conplaint and in his sworn summary judgnent
response, Howard asserted in substance the follow ng. He was
wal ki ng back to his cell fromthe nulti-purpose roomwhen Kennedy
hit himin the back of the neck and head, knocking himto the
ground. Wil e Howard was on the ground hal f-dazed, Kennedy hit him
again in the forehead, knocking his head agai nst the concrete and
rendering himunconscious. By the tine Howard recovered, he was
handcuffed and being picked up fromthe floor. He did nothing to
provoke Kennedy' s attack. He suffered a bunp on the forehead that
would not go away, a stiff neck that “conmes and goes,” and
headaches.

Because the district court dism ssed the excessive force claim
on the basis that, even accepting Howard's version of the events,
no sufficient injury was shown, it did not address Kennedy's
qualified imunity defense. We rule only on the sufficiency of
injury issue on the basis of Howard' s version of the events as
not ed above. Any other issues respecting the excessive force claim
agai nst Kennedy we | eave for the district court to address in the
first instance. W do note that if Howard's version of the events
in question is accepted, Kennedy is not likely to be entitled to
qualified inmmunity. See Spann v. Rainey, 987 F.2d 1110, 1114 (5th
Cr. 1993).



answer. See MCorstin v. United States Dep’'t of Labor, 630 F.2d
242, 244 (5th Cr. 1980). Because Howard does not chall enge on
appeal the dism ssal of his inadequate nedical care claim any
conplaint in that respect is waived and the dism ssal of that claim
is affirnmed.

The dism ssal of all Howard s clainms, save only his excessive
force claim agai nst Kennedy, is AFFI RVED. The dism ssal of the
excessi ve force clai magai nst Kennedy is VACATED and that claimis
remanded for further proceedi ngs not inconsistent herewth.

AFFI RMED i n part, VACATED and REMANDED i n part



