IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20274
Summary Cal endar

MARI NE | NDEMNI TY | NSURANCE COMPANY OF AMERI CA,
Plaintiff,
VERSUS
LOCKWOOD WAREHOUSE & STORAGE, et al .,
Def endant s.

VI STA CHEM CAL,
Def endant - Appel | ant,
VERSUS
KRAFT GENERAL FOODS, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 94- CV- 2430)

Novenber 18, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:’

" Pursuant to 5THQOR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



This appeal concerns the proper distribution of noney
erroneously awarded to Grand Lockwood Partners Limted Partnership
(“the Partnership”), a claimant to an interpleader fund.

Prelimnary to this appeal is appellee Kraft General Foods, Inc.’s
(“Kraft’s”), notion to dism ss the appeal on res judicata grounds.
We grant the notion to dismss and, consequently, do not address

the nmerits.?

| .

The genesis of this dispute is an interpleader action by
Marine Indemity Insurance Conpany (“Marine”) to resolve
conflicting clains for i nsurance proceeds foll ow ng t he destruction
of a warehouse by fire. The district court divided the
i nterpl eader fund anong ei ght of the several clainmnts.

One of the successful claimants, Kraft, appealed the
distribution on the ground that the court erroneously had awarded
a portion of the fund to the Partnership. This court agreed with
Kraft and “reverse[d] the district court’s judgnent awarding
interpleaded funds to [the Partnership] and remand[ed] for a
recal culation and redistribution of the interpleaded funds.”
Marine Indem 1Ins. Co. of Am v. Lockwood Warehouse & Storage,
115 F.3d 282, 291 (5th Cir.), cert. denied, 118 S. C. 414 (1997).
On remand, the district court ordered the Partnership to returnto

the court registry all the funds it had been awarded, then awarded

! By separate order, we have granted the notion of appellant G and Lockwood
Partners Limted Partnership to disnmiss its appeal
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that entire anount to Kraft.

The Partnership argues that because only Kraft had appeal ed
the original disposition of the interpleader fund, the Partnership
should be required to return only that anount Kraft would have
received but for the msallocation to the Partnership. Vi sta
agrees with Kraft that the Partnership should be required to return
all of its interpleader award, but contends that Vista should

receive a pro rata share of that anount.

1.
A
Kraft avers that res judicata, or claimpreclusion, bars the
Partnership fromchal |l engi ng the judgnent on remand, and we agree.
Res judi cata precludes a party fromrelitigating a claimsettled by
a valid, final judgnent. GCrommell v. Sac County, 94 U S. 351, 352
(1876); Travelers Ins. Co. v. St. Jude Hosp., 37 F.3d 193, 195 (5th
Cir. 1994). This rule applies regardl ess of whether the judgnent
was correct or equitable. In re Teal, 16 F.3d 619, 622 n.6 (5th
Cir. 1994).
Oten confused with res judicata is the discretionary doctrine

of “law of the case,” which applies before final judgnent. See
18 Moore' s FEDERAL PracTicE 8§ 131.13[3] (Matthew Bender 3d ed.). The
instant matter inplicates res judicata, not l|law of the case,
because this court's 1997 opinion constituted a valid, final
judgnent. See Wods Exploration & Producing Co. v. Al um num Co.

of Am, 438 F.2d 1286, 1316 (5th Gr. 1971).



The di spositive question therefore becones whether the claim
the Partnership asserts now is within the scope of the claim
presented in the 1997 appeal.? Because the issue in that appeal
concerned the propriety of the Partnership’s award, it is within
t he scope of the Partnership’s instant claim whether Kraft had the
right to appeal the entirety of this award. So, the Partnershipis
precluded fromrelitigating this claim

In inplenmenting our 1997 decision, the district court, on
remand, ordered the Partnership to return all of its award to the
registry. W reviewwhether a district court correctly interpreted
an appeals court’s mandate de novo. United States v. E.I. Du Pont
de Nenmours & Co., 366 U. S. 316, 325 (1961). |If the district court
correctly applied the nandate, res judicata would bar the
Part nershi p’s i nstant appeal, as di scussed above. |f, however, the
district court incorrectly applied the mandate, we could afford
relief to the Partnership.

This court's reversal of the award of funds to the Partnership
was unqualified, so the district court was correct in ordering the
Partnership to return all of the funds. W do not agree with the
Partnership that the panel left open the possibility that the
Partnership could retain sone of the noney it had been erroneously
awarded; the panel stated, “W reverse the district court’s
judgnent awarding interpleaded funds to [the Partnership] and

remand for a recalculation and redistribution of the interpleaded

2 See Inre Howe, 913 F.2d 1138, 1144 (5th Gir. 1990) (adopting approach
of RESTATEMENT ( SECOND) OF JUDGMENTS § 24( 1) (1982) toward definition of clain.
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funds.” Marine Indem, 115 F.3d at 291. The Partnership’s
argunent that this court could not have ordered such a thing
because only Kraft appealed the judgnent is w thout consequence,
even if legally correct, under the principles of res judicata,

di scussed above.

B
Kraft also noves to dismss Vista’s appeal on res judicata
gr ounds. Kraft argues that since Vista did not appeal the
original distribution of the interpleader fund, res judicata bars
Vista fromchal l enging the distribution now by taking part in the
remanded distribution. Vista' s only response is that “the rul e of

practice” permts the benefit of an appeal to enure to a non-

appellant “if the interest of the non-appealing parties are no
[sic] interwoven and dependent as to the [sic] inseparable.” W
di sagr ee.

In Federated Dep’'t Stores, Inc. v. Mitie, 452 U S. 394, 400
(1981), the Court explained that this Court recognizes no general
equitable doctrine . . . which countenances an exception to the
finality of a party’s failure to appeal nerely because his rights
are “closely interwoven” with those of another party.”® 1In |ight

of these cases, Vista's rule-of-practice argunent is wthout

3 See al so 20 MooRE' S FEDERAL PRACTI CE § 304. 11[ 3] [c] (Matthew Bender 3d ed.) (“A
distinct i ssue arises withrespect to separate appeal s where parties are alignedin
i nterest, and one party appeal s but the ot her does not. Can the non-appealing party
benefit fromthe result on appeal ? The Suprene Court has answered t his questionin
the negative.”). See, e.g., Torres v. Oakland Scavenger Co., 487 U.S. 312, 318
(1987).

5



nerit.* Accordingly, Kraft’s notion to dism ss is granted.
We note further that even under the rule of practice, we would
not have afforded the relief requested by Vista:

Al t hough appellate courts have discretionary power to
retain all parties in the lawsuit [on] remand . . . to
insure an equitable resolution at trial, this discretion
has been exercised only in narrowmy defined situations:
when the reversal wpes out all basis for recovery
against the nonappealing, as well as against the
appeal i ng defendant; when the failure to reverse wth
respect to the nonappealing party will frustrate the
execution of the judgnent in favor of the successful
appel I ant; or when t he appeal ed deci si on coul d reasonabl y
be read as not being adverse to the nonappealing party.

Ant hony v. Petroleum Helicopters, Inc., 693 F.2d 495, 497-98 (5th

Cr. 1982) (citations and quotations omtted). The instant case
does not fall within any of these exceptions.

The appeal is DI SM SSED

4 See Young Radi ator Co. v. Celotex Corp., 881 F.2d 1408, 1415-17 (7th Cir.
1989) (noting how Torres had overruled the rule of practice approach); see al so
Stockstill v. Petty Ray Geophysical, 888 F.2d 1493, 1496-97 (5th Cir. 1989)
(questioning viability of rul e-of-practice approach).
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