UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-20165
Summary Cal endar

LOU S A CARRI ER
Pl ai ntiff-Appellant,
VERSUS
DR. ROD PAI GE, PAUL OFI ELD, AND
THE HOUSTON | NDEPENDENT SCHOOL DI STRI CT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H96- CV-1748)

Sept enber 24, 1998
Bef ore DAVI S, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Louis A Carrier appeals the district court’s grant of summary
judgnment on his clains of discrimnation under the Anericans with
Disabilities Act (“ADA"), 42 U S C 8§ 12111 et seq., and
retaliation under the Texas Comm ssion on Human Rights Act
(“TCHRA"), Tex. LaB. CooE ANN. 88 21.001 et seq. The district court
held that Carrier failed to set forth evidence of a “disability”
under the ADA, or of a causal connection between participation in

a protected activity and an adverse enpl oynent deci sion under the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



TCHRA. For the reasons set forth bel ow, we AFFIRM
| .

Plaintiff Carrier has been an enployee of Defendant The
Houst on | ndependent School District (“H SD’) since 1963. In 1976,
he becane principal of the Houston N ght H gh School (“HNHS’). As
principal of HNHS, Carrier reported to Defendant Paul Oield, who
has been Deputy Superintendent of Alternative Schools for H SD
since 1991. One of (Oield s duties is evaluating the admnistrators
of HNHS.

In February 1993, Oield conducted a year-end assessnent of
Carrier that covered the period from Septenber 1992 through
February 1993. Fol |l ow ng an assessnent conference, Oield conpl eted
an eval uati on formdocunenting Carrier’s job perfornmance during the
period in question. Carrier received performance ratings of either
“meets expectations” or “below expectations” in each category
listed on the evaluation form

Additionally, in the section of the evaluation formentitled
“Career Potential-Narrative,” Oield wote, “Because of health and
school related problens, it mght bein M. Carrier’s best interest
to consider retirenment at the end of the 1993-94 school year.” At
the tinme of the evaluation, Carrier was suffering fromsl eep apnea,
a sl eeping disorder characterized by interrupted breathing. It is
unclear whether Oield knew of this disorder prior to the
assessnent conference. Followng this evaluation, Carrier received
a one-year renewal contract as principal of HNHS.

Carrier filed a charge of discrimnation with the Equal

Enmpl oynent  Qpportunity Commssion (“EECC’) in QOctober 1993,



all eging that H SD had di scrim nated agai nst hi mon the basis of a
fal se perception of disability by granting him only a one-year
renewal contract rather than a three-year renewal contract.

I n June 1995, Carrier was reassigned as Assistant Principal of
the Contenporary Learning Center for the 1995-96 school vyear.
Carrier filed a second charge of discrimnation with the EECC,
alleging that H SD was retaliating against him for bringing the
1993 char ge.

In May 1996, Carrier brought the present action, alleging
di scrimnation under the ADA and retaliation under the TCHRA.
Def endants brought a notion for summary judgnent, which the
district court granted. Carrier tinely appeal ed.

1.

This Court reviews a grant of summary judgnent d

novo, as if

it were the district court itself. See Turco v. Hoechst Cel anese

Corp., 101 F.3d 1090, 1092 (5th G r. 1996). Summary judgnent is
therefore appropriate “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genuine i ssue of materi al
fact and that the noving party is entitled to judgnent as a matter
of law.” FED. R Qv. P. 56(c). Once a proper notion for summary
j udgnent has been nmade, the non-noving party may not rest upon nere
allegations or denials in the pleadings, but nust set forth
specific facts show ng the existence of a genuine issue for trial.

See Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986).

In order to establish a prinma facie case of disability



di scrim nation under the ADA, a plaintiff nmust show that he 1) had
a “disability” within the neaning of the ADA 2) was qualified,
with or without accommodati on, for the position in question, 3) was
subject to an adverse enploynent action, and 4) was replaced by a
non-di sabl ed person or was treated | ess favorably than non-di sabl ed

persons. See Burch v. Coca-Cola Co., 119 F.3d 305, 320 (5th Gr.

1997), cert. deni ed, UsS __ , 118 S. . 871 (1998).

The ADA defines “disability” as foll ows:
The term ‘disability’ means, with respect to an individual--
(A) a physical or nental inpairnent that substantially
limts one or nore of the major life activities of such
i ndi vi dual ;
(B) a record of such an inpairnent; or
(C being regarded as having such an inpairnent.
42 U.S.C. § 12102(2).
The district court held that Carrier provided “no evidence
that he had an inpairnment that substantially limted a major life
activity or that Defendants regarded him as having such an

inpairment.” Order at 4. Carrier argues on appeal that he all eged
a “reverse disability clainf and that the district court thus erred
in requiring evidence of a disability. W disagree.

Carrier offers no authority for the proposition that the ADA
creates a cause of action for “reverse disability discrimnation,”
nor is there any | anguage in the ADA providing for such a cause of

action. It is clear fromthe Appellant’s Brief that what Carrier is

actually asserting is a disability discrimnation claim under a



perceived disability theory, pursuant to 42 U.S.C. § 12102(2)(C).?
As such, Carrier is obliged to set forth specific facts show ng
t hat Defendants perceived an inpairnent and treated the perceived
i npai rment as substantially [imting one or nore of Carrier’s major

life activities. See EEE. O C v. Texas Bus Lines, 923 F. Supp. 965,

975 (S.D. Tex. 1996).

We agree with the district court that Carrier has failed to
meet his burden. The only evidence he has offered to show that
Defendants regarded him as inpaired is the evaluation form
containing the note about Carrier’s health problens, and the
evi dence that he dozed periodically in staff neetings. Construing
this evidence in the |ight nost favorable to Carrier, it my be
sufficient to show that Defendants perceived sone inpairnment, but
remai ns insufficient to showthat Defendants treated the perceived
i npai rment as substantially [imting one or nore of Carrier’s major
life activities. Indeed, the fact that Defendants continued to
enploy Carrier as a principal and as an assistant principal for
years after his health problens were noted by Oield directly
contradicts that concl usion.

In addition, Defendants have articulated a legitimte,
nondi scrimnatory reason for their decision to extend Carrier a
one-year contract rather than a three-year contract: that the
decision was based on then-Superintendent Frank Petruzielo’' s

recommendation to extend only one-year renewal contracts to

2The District Court correctly stated that Plaintiff’'s ADA
claimis based on Defendants’ effort to renove him ‘because of
perceived health problens.’” Plaintiff alleged that he was not
suffering from health problens and that is why he filed the
original discrimnation charge.” Appellant’s Brief at 10.

5



admnistrators such as Carrier whose ratings were “neets
expect ati ons” or “bel ow expectations” on their year - end
eval uati ons.

Where a l egiti mate, nondi scri m natory reason for an enpl oynent
decision is articulated, the burden shifts to the person all eging
discrimnation to showthat the articul ated reason was pretextual.

See Texas Dep’'t of Community Affairs v. Burdi ne, 450 U. S. 248, 253

(1981). Carrier has failed to set forth any evidence, other than
his subjective opinion, tending to show that H SD's foll ow ng of
Petruzielo's recommendation in this case was a pretext for
disability discrimnation. Subjective speculation is insufficient
once a legitimte, nondiscrimnatory reason for the enploynent

deci sion has been articulated. See N chols v. Loral Vought Sys.

Corp., 81 F.3d 38, 42 (5th Gir. 1996).
| V.
The burdens of proof applicable under the TCHRA are det erm ned
by reference to federal case law interpreting Title VII. See

Schroader v. Texas Ilron Wrks, Inc., 813 S.W2d 483, 485 (Tex.

1991). In order to establish a prima facie case of retaliation
under the TCHRA, therefore, a plaintiff nust show 1) that he
engaged in a protected activity, 2) that an adverse enpl oynent
action followed, and 3) that there was a causal connection between

the activity and the adverse action. See Southard v. Texas Bd. of

Crimnal Justice, 114 F.3d 539, 554 (5th Gr. 1997).

The district court held that Carrier failed to set forth facts
showi ng a causal link between his participation in a protected

activity (filing an EEOCC cl ain) and the adverse enpl oynent deci si on



agai nst him (denotion to assistant principal). On appeal, Carrier
points to three pieces of evidence: 1) a nenorandum by Carrier
relating a conversation he had with a third party who told hi mof
a conversation with a fourth party in which it was reveal ed that
Oield was “out to get” Carrier; 2) Oield s deposition testinony
that he took Carrier’s enpl oynent di scrim nation charge personally;
and 3) Carrier’s denption and reassignnent to another school
followng his filing of the 1993 discrimnation charge. W agree
wWith the district court that this evidence is insufficient to show
a causal connection between the protected activity and the adverse
enpl oynent deci si on.

The nmenorandum that Oield was “out to get” Carrier is
unaut henticated and nultiple hearsay not falling within any
exception, and as such is unreliable and i nadm ssi bl e under FED.
R Ewip. 801, 802, and 901. It cannot be considered on sumrary
j udgnent .

The deposition evidence that Oield “took it personally” when
a discrimnation charge was fil ed agai nst hi mand t he evi dence t hat
Carrier was denmpted alnpbst two years after he filed the
di scrim nation charge al so does not suffice to show any connecti on

bet ween the protected activity and t he adverse enpl oynent deci si on.

See generally Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1092

(5th Gr. 1995) (holding that a disciplinary suspension follow ng
several years of protected activity was not i nherently suspicious).

For the reasons set forth above, we conclude that the district
court <correctly granted the Defendants’ notion for summary

j udgnent, and we AFFIRM the judgnent of the district court.



