UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20154

Don J. Davis, Individually and NuCorp, Inc.,
Pl ai ntiffs-Appellants,

VERSUS

Fergus G nther, et al.,
Def endant s,

Fergus G nther and Adrianna Newsom G nt her,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(H 97- CV- 1941)

Cct ober 6, 1998

Before DAVIS, DUHE , and PARKER, Circuit Judges.
PER CURI AM *

Appel l ants, Don J. Davis and NuCorp, Inc. appeal the district
court’s award of attorney fees and costs in favor of appellees,
Fergus G nther, et al., based on the dismssal of appellants’
clainms pursuant to FEDR Cv. P. 12(b)(6). W AFFIRM

This case stens froma declaratory judgnent action brought by

appellants to interpret an assignnent of property from the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



appellees to the appellants on February 29, 1992. Despite an
express exclusion in the assignnent of “[a]ll of assignor’s real
and personal property in the State of Mssouri, whether owned

directly or indirectly,” appellants asserted a claimto a breach of
contract cause of action appellees maintained in Mssouri. The
underlying action stemred froman al | eged breach of contract by the
U S. Corps of Engineers in a 25-year |ease of real property in
Branson, M ssouri. Despite the fact that over five years had
passed from the date of the assignnent, only when it appeared
possi bl e t hat appel |l ees m ght prevail on their underlying claimdid
appel l ants assert any rights in the cause of action. Based on the
express exclusion in the assignnent and because the Texas four-year
statute of Ilimtations had run, the district court granted
appel l ees’ 12(b)(6) notion to dismss and awarded them attorney
fees and costs. After the notion was granted, but prior to this
appeal , the appell ees’ underlying cause of action was denied, thus
rendering appellants’ declaratory judgnent action noot. Since it
becane noot, the appellants’ only remaining challenge is that the
district court inproperly granted the notion, and therefore abused
its discretion in awarding fees and costs.

The di sm ssal of a conplaint under Rule 12(b)(6) is reviewed

de novo. See Holnes v. Texas A&M Univ., 145 F.3d 681, 683 (5th

Cr. 1998). “This Court will affirman order granting a 12(b)(6)
motion to dismss ‘only if it appears that no relief could be
grant ed under any set of facts that could be proven consistent with

the allegations.”” McCann v. Texas Cty Ref., Inc., 984 F.2d 667,

673 (5th Gr. 1993)(quoting Barrientos v. Reliance Standard Life




Ins. Co., 911 F.2d 1115, 1116 (5th G r. 1990). After review ng the
record before us, we find no error on the part of the district
court in granting the notion to dismss, and are satisfied that no
relief could be granted under any set of facts that coul d be proven
by appel lants’ allegations.

Appel l ants contend that because the district court allegedly
erred inits grant of the 12(b)(6) notion, its subsequent award of
attorneys’ fees was unjust. Because we affirmthe district court’s
grant of appellees’ notion to dismss, this argunent no |onger

applies. See Axelson, Inc. v. MEvoy-WIllis, Ltd., 7 F.3d 1230,

1234 (5th Gr. 1993). Therefore, as appellants do not press any
other theory for reversal of the fees and costs award, it and the
rest of the judgnent of the district court are

AFFI RVED.



