IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20036
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

COLONEL MARVI N PEARSON, al so known as M al so known as
Col onel @heoni x. net,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H97-CR-63-1
January 14, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM !

Col onel Marvin Pearson pleaded guilty to count 180 of an
indictment charging him with possession of child pornography
i nvol ving the sexual exploitation of mnors. The district court
departed upward fromt he gui del i ne-i npri sonnent range i n sent enci ng
Pearson to a 41-nonth term of inprisonnent. The district court
stated that it had departed upward because of the nunber of photos
and because Pear son had possessed materials that portrayed children

involved in sadistic and masochi stic conduct. Pear son cont ends

1 Pursuant to 5THAQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



that the district court erred in departing upward from the
gui deline inprisonnent range. A district court may depart upward
from the applicable guideline range if the court finds that an
aggravating circunstance exi sts that was not adequately taken into
consideration by the Sentencing Comm ssion. 18 U . S.C. § 3553(b).
A district court’s decision to depart from the guidelines is

reviewed for abuse of discretion. United States v. Ashburn, 38

F.3d 803, 807 (5th Gr. 1994) (en banc).

Pearson contends that the factors considered by the district
court in departing from the guideline inprisonnent range were
adequately considered by the Sentencing Conm ssion. Al t hough
8§ 2.4 does deal with sexual exploitation of mnors generally, it
does not specifically address the aggravating circunstance of
possessi on of material s containi ng sadomasochi sti c depi ctions. See
§ 2&.4. Mreover, the nunber of itens possessed by the defendant
greatly exceeded t he nunber necessary for the two-|evel enhancenent
under § 2Q&2.4(b)(2).

In departing from the guideline range, the district court
rejected Pearson’s argunent that his crine was victinl ess because
he nerely retrieved the images fromthe internet, where they would
have been avail abl e whether he retrieved themor not, and that he
had not been personally involved in the exploitation of mnors.

The district court rejected this argunent, stating its belief that

the supply of such materials is driven by demand. See United
States v. Norris, F.3d = (5th Cr. OCct 29, 1998) (No.
98-40148), 1998 WL 754904, *3-5 (“Unfortunately, t he

‘victimzation of the children involved does not end when the



por nographer’s canera i s put away. The consuner, or end recipient,
of pornographic materials may be considered to be causing the
children depicted in those materials to suffer as a result of his
actions . . . .”). The district court’s decision to depart upward,
based upon its reasonable  Dbelief t hat the demand for
sadomasochistic materials contributed to the supply of such
mat eri al s and based upon the nunber of prohibited itens involved in
the offense, was not an abuse of its discretion. The sentence is

AFFI RVED.



