IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11504
Summary Cal endar

TROY EDWARD HOLT,
Pl ai ntiff-Appellant,
ver sus

SHERRI McKELVEY, and
BRAD CASAL,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas

USDC No. 2:98-CV-39

July 12, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Troy Holt, Texas prisoner # 625235, proceeding in forma
pauperis (I FP) on appeal, filed a civil rights conplaint pursuant
to 42 U . S.C. 8§ 1983 against Sherri MKel vey, the chief of unit
classification at the Roach prison unit, and Brad Casal, the
warden at Roach. Holt suffers fromasthma and is restricted from
exposure to environnental pollutants, chemcals, and irritants.

On Cctober 30, 1996, Holt was assigned to work on the garden

squad. In his conplaint Holt alleged that the defendants treated

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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his serious nmedical condition with deliberate indifference,
because they assigned himto a work detail that violated his
medi cal restrictions. The district court dismssed Holt’s
conplaint as frivolous and failing to state a cl ai mupon which
relief my be granted. See 28 U S.C. 8 1915(e)(2) and 42 U S.C
§ 1997(c).

On appeal, Holt contends that the district court abused its
di scretion when it dism ssed his conplaint. He contends that his
assignnent to work on the garden squad exposed himto chem cally-
sprayed cotton, dust, pollen, and cold, danp weather, all of
whi ch exacerbated his asthma. Holt further contends that the
defendants were aware of Holt’s work restrictions, but insisted
that he work on the garden squad nonet hel ess.

An | FP conplaint may be dism ssed as frivol ous pursuant to
28 U.S.C. 8 1915(e)(2)(B)(i) if it has no arguable basis in | aw
or fact and such a dism ssal is reviewed for abuse of discretion.
Ruiz v. United States, 160 F.3d 273, 274-75 (5th Cr. 1998).
This court reviews a dismssal for failure to state a clai munder
8§ 1915(e)(2)(B)(ii) using the sanme de novo standard as di sm ssals
under Fed. R CGv. P. 12(b)(6). 1d. at 275. This court reviews
a dism ssal under 42 U. S.C. 8§ 1997e(c)(1l) de novo. Id.

The district court erred when it dismssed Holt’s conpl ai nt
as frivolous and for failure to state a claimas to Holt's
all egation that prison officials put himon a work detail which
they knew woul d significantly aggravate his asthma. See Jackson

v. Cain, 864 F.2d 1235, 1246 (5th Gr. 1989). In its dismssal,
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the district court went beyond the pleadings and resol ved

di sputed factual i1ssues based on evidence submtted by the
defendants rather than confining its inquiry to whether the facts
pl eaded by Holt, when accepted as true and viewed in the |ight
nmost favorable to Holt, stated a clai mupon which relief may be
granted. See Barker v. Putnal, 75 F.3d 190, 196 (5th G r. 1996);
Cooper v. Sheriff, Lubbock County, Texas, 929 F.2d 1078, 1082
(5th Gr. 1991). Moreover, Holt’s conplaint does have an
arguabl e basis in law and fact. Wether reviewing Holt’s claim
de novo or for abuse of discretion, Holt’s conplaint should not
be dism ssed at this stage.

The district court did not abuse its discretion, however,
when it determned that Holt did not state a clai mbased on
exposure to cold, danp weather. Holt did not allege any
restriction against such exposure. Nor did he allege that the
def endants were aware of any such restriction. Because Holt has
failed to state a claimwith regard to his exposure to cold, wet
weat her, that part of the district court’s dismssal is AFFI RVED

Accordingly, the decision of the district court is AFFI RVED
in part and VACATED and the case REMANDED in part to the district
court for further proceedi ngs.

AFFI RM | N PART; VACATE AND REMAND | N PART.



