IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10947
Summary Cal endar

TROY DEWAYNE JOHNSON

Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CV-455-A

Septenber 3, 1999
Before JOLLY, DeMOSS, and DENNI'S, Crcuit Judges.
PER CURI AM *

Troy Dewayne Johnson, Texas prisoner # 658615, seeks a
certificate of appealability (“COA’) to appeal the district
court’s dismssal of his 28 U S.C. § 2254 petition as barred by
the one-year statute of limtations in the Antiterrorism and
Effective Death Penalty Act (AEDPA). Johnson argues that he did
not receive ten days to object to the magi strate judge’'s order as

provided by 28 U.S.C. 8 636(b)(1)(C) because the district court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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summarily dism ssed his conplaint after receiving a report from
the magi strate judge. Johnson also contends that the limtations
period should be tolled because he had been unable to obtain a
free copy of his state court records and the prison library did
not receive a copy of the AEDPA until January 1998.

To obtain a COA, an applicant nust nake a substantia
show ng of the denial of a constitutional right. See 28
§ 2253(c)(2). Wien the district court denies relief on a
procedural ground such as the statutory |imtations period, the
applicant nust first nmake a credi ble showing that the district

court erred in dismssing the notion. Sonnier v. Johnson, 161

F.3d 941, 943 (5th Cr. 1998).
Johnson was not notified in the nagistrate’s report of the
ten-day objection period or of the possible adverse effects of

his failure to file tinely objections, as required in Dougl ass V.

United Servs. Auto. Ass’n, 79 F.3d 1415, 1428-29 (5th Cr. 1996)

(en banc). The district court dism ssed Johnson’s petition prior
to the expiration of the ten-day period specified in 28 U S. C
8 636(b)(1)(C. Accordingly, Johnson had no opportunity to file
objections to the magi strate judge’'s findings.

A district court’s failure to follow the procedures set
forth in 8 636(b) and Rule 72(b) may be harm ess error, however.
See G 1l v. Goff, 17 F. 3d 729, 731 (5th Cr. 1994). The

question therefore is whether Johnson has rai sed any argunent
whi ch woul d have prevented his petition from being di sm ssed.
An indi gent habeas petitioner "is not entitled to a free

copy of his [trial] transcript and record to search for possible
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trial defects nerely because he is an indigent." Bonner v.
Henderson, 517 F.2d 135, 136 (5th Gr. 1975). Johnson’s
unsuccessful efforts to obtain his state records at no cost did
not prevent himfromfiling either of his two state habeas
petitions or his federal habeas petition. Johnson has therefore
failed to show that a state-created inpedi nent prevented him
filing his habeas petition or that he is entitled to equitable

tolling on this ground.

In Fisher v. Johnson, 174 F.3d 710, 714-15 (5th Cr. 1999),
we held that a 43-day delay in receiving notice of the AEDPA s
limtation rules did not present a rare and excepti onal
circunstance that justified equitable tolling. W, however,
stated that “[i]n the right circunstances, a delay in receiving
information mght call for equitable tolling - such as if the
prison did not obtain copies of AEDPA for nonths and nonths.”
Id. at 715.

Johnson has presented evidence to this court that the prison
did not receive the AEDPA until January 1998. Because the
district court summarily di sposed of Johnson’s conplaint, Johnson
was not afforded an opportunity to present an equitable tolling

claimin response to the nagistrate judge s sua sponte

determ nation that his conplaint was untinely. The record
therefore does not reveal whether supplenents to the statute or
other witten materials advising of the changes were available to
Johnson, or whether |egal assistants with know edge of the

changes were available to aid him See Bounds v. Smth, 430 U S.
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817, 830-32 (1977) (recogni zing various nethods of providing
meani ngful access to the courts).

| f Johnson’s allegations are true, this lengthy delay (sone
20 nonths) m ght constitute “the right circunstances” to warrant
equitable tolling. Consequently, Johnson has raised an equitable
tolling argument with respect to his notice of the AEDPA that
m ght have prevented his petition from being dism ssed. Under
t hose circunstances, we cannot say with certainty that the
district court’s failure to follow the procedures set forth in
8 636(b) was harm ess error. Accordingly, COA is GRANTED with
respect to the district court’s failure to follow the procedures
set forth in 8 636(b) and Johnson’s equitable tolling argunent
regarding his notice of the AEDPA. The district court’s
di sm ssal is VACATED, and the case is REMANDED to the district
court for further proceedi ngs.

Because we vacate and remand the case to the district court,
Johnson’s notion for appointnent of counsel on appeal is DEN ED
AS UNNECESSARY

COA GRANTED;, JUDGVENT VACATED AND CASE REMANDED, MOTI ON FOR
APPO NTMENT OF COUNSEL DEN ED AS UNNECESSARY



