IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10905
Conf er ence Cal endar

CHARLES EDWARD MOCRE,
Pl ai ntiff-Appellant,
vVer sus
DOUGLAS HUGH SCHOPMEYER
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 3:98-CV-1379-P

June 16, 1999

Before EMLIO M GARZA, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Charl es Moore, Texas prisoner # 824496, appeals fromthe
dismssal of his lawsuit filed pursuant to 42 U S. C. § 1983
agai nst state public defender Douglas Hugh Schopneyer as
frivolous. More first argues that the district court erred by
denying his notion for |leave to file an anended conplaint. The
district court generally should not dismss a pro se conpl aint
W thout giving the plaintiff an opportunity to anend, but even a

“pro se conplaint nust contain specific facts supporting its

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conclusions.” Jacquez v. Procunier, 801 F.2d 789, 793 (5th Gr.

1986) (citations omtted). Because Mwore failed to submt an
anended conplaint and the allegations contained in his notion to
anend woul d al so have been subject to dism ssal as frivol ous, any
error commtted by the district court in denying More s notion
was not reversible error.

Moore al so contends that the district court abused its
di scretion by dismssing his lawsuit as frivolous. The district
court may dismss an | FP conplaint as frivol ous under 28 U S. C
8§ 1915(e)(2)(B)(i) if it lacks an arguable basis in |law or fact.
Siglar v. Hi ghtower, 112 F.3d 191, 193 (5th Gr. 1997). W

review such a disnm ssal for an abuse of discretion. 1d.
Exam nation of the record and Moore’s appel late brief indicates
that his conplaint |acked an arguable basis in |law or fact. The
district court did not abuse its discretion by dismssing it as
frivol ous.

Moore’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DOSMSSED. 5th GCr.

R 42.2. The dism ssal of this appeal as frivolous counts as a
“strike” for purposes of 28 U S.C. § 1915(g). W inform More
t hat because he has now accunul ated three strikes,! he may not

proceed IFP in any civil action or appeal filed while he is

! The first strike is the disnissal of the conplaint as
frivolous in More v. Boy, No. 3:98Cv680 (N.D. Tex. May 6, 1998).
The second strike is the district court’s dism ssal as frivol ous
of the conplaint in the instant case. Mbore v. Schopneyer, No.
3:98CV1379-P (N.D. Tex. Jul. 28, 1998).
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i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).
Moore’s notion for the appoi ntnent of counsel is DEN ED

See Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

APPEAL DI SM SSED;, 28 U.S.C. § 1915(g) BAR | MPOSED



