IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10608
Summary Cal endar

BETTY JORDY,
Pl ai ntiff-Appellant,
ver sus

KENNETH S. APFEL
COWMM SSI ONER OF SOCI AL SECURI TY,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Northern District of Texas

USDC No. 1:97-CV-156-C

January 25, 1999
Before REAVLEY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Betty Jordy appeals the district court’s judgnent reversing
the decision of the Comm ssioner of Social Security and remandi ng
the case to the Comm ssioner for further adm nistrative

proceedi ngs in accordance with Scott v. Shalala, 30 F.3d 33, 35

(5th Gr. 1994). There is no dispute in this case that the ALJ
erred in applying the Medical -Vocational CGuidelines to this case
and that the determ nation of no disability based on that

erroneous application may not stand. The substance of this

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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appeal is whether the district court erred in vacating the
disability determ nation and remanding the nmatter for additional
proceedi ngs. Jordy contends that the district court should have
ordered that she be decl ared di sabl ed and benefits awarded. One
of the major points of contention between the parties is the
standard of review for the district court’s judgnent of renmand.
Jordy espouses de novo review and the Conm ssioner asserts that
reviewis for abuse of discretion. It is not necessary to
resolve this issue because the district court did not err under
ei t her standard.

Jordy’s argunent is based on the assertion that the Scott
deci si on does not mandate a remand as the renedy for the ALJ s
error in relying on the Medical -Vocational Quidelines. This
assertion is sinply wong. In ordering a remand for "proper
consideration of the vocational experts testinony," the Scott

court cited to SEC v. Chenery Corp, 318 U. S. 80 (1943). Scott,

30 F.3d at 35. In Chenery Corp., the Suprene Court stated that

"[1]f an order is valid only as a determ nation of policy or
j udgnment which the agency alone is authorized to nmake and which
it has not made, a judicial judgnent cannot be nmade to do service

for an admnistrative judgnent." Chenery Corp., 318 U S. at 88.

That is precisely the situation now before the court. It is
beyond di spute that a reviewi ng court may not substitute its
judgnent for that of the Conm ssioner and nay review the

Commi ssioner’s decisions only to determne if they are supported
by substantial evidence and in accordance with the law. Villa v.

Sullivan, 895 F.2d 1019, 1021 (5th Gr. 1990). For a court to
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wei gh the evidence and nmake a disability determ nation of its own
is exactly the usurpation of adm nistrative authority prohibited

by Chenery Corp. Whet her reviewed for abuse of discretion or

reviewed de novo, the district court’s action in remanding this

case was not error and was the only action that could have been

t aken.

AFFI RVED.



