IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10593
Summary Cal endar

H C. SIBLEY, on behalf of hinself and
others simlarly situated,

Pl ai ntiff-Appellant,
vVer sus
STEVE ALLI SON, M CHAEL |I. ROTH
SAMJEL J. FOTI, THE MJUTUAL LI FE
| NSURANCE COVPANY OF NEW YORK

Def endant s- Appel | ees,

Appeal fromthe United States District Court for the
Northern District of Texas, Dallas
(3:95-CV-1960- H)

Decenber 23, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Sibley appeals a district court summary judgnment ruling,
claimng that he presented adequate evidence to proceed to trial on
his clainms of fraudulent m srepresentation and, in the alternate,
that he was entitled to further discovery before conclusion of
t hose sunmary judgnent proceedi ngs. Because we conclude that the

district court correctly decided these issues, we affirm

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Sibley purchased a |ife insurance policy from The Mitua
| nsurance Conpany of New York (“Mutual”) that paid dividends into
the policy. When the anmount of dividends was |owered bel ow
Sibley' s expectations, Sibley brought a claim against Mitual and
its officers claimng that Mutual had engaged in nunmerous acts of
fraud, m srepresentation, and deception. Specifically, Sibley
clainmed that Mutual had (1) filed fal se schedul es with the New York
| nsurance Departnent, (2) secretly paid excessive bonuses to its
officers, (3) engaged i n inproper accounting practices, (4) falsely
reported the nunber of agents it enployed, (5) published false
credentials for a conpany officer, (6) conceal ed violations of |aw
from policyholders, and (7) conpared Sibley’'s policy to another
pol i cyhol der’s when that policyhol der’s dividends were excessively
high due to a mscalculation. The district court upheld the
magi strate judge’'s determnation that Sibley was unable to
denonstrate how he suffered harmas a result of any of these acts.
After a review of the record and a study of the briefs, we are
unable to find evidence that would support a finding that any of
the defendants’ alleged acts damaged Si bl ey.

Sibley also argues that he was entitled to additional
di scovery prior to the magi strate judge’'s summary judgnent ruling.
The magi strate judge instructed Sibley to file a Rule 56(f) notion
for continuance, specifying the docunents or other discovery he
needed to respond to the notion. In response, Sibley filed a

nmoti on seeking a response to all of his prior discovery requests.



The magistrate judge then instructed himto file a supplenenta
brief and affidavit describing the specific docunents or discovery
he required before proceeding with the summary judgnment ruling.
Sibley again responded with a demand for all of the discovery he
had originally requested. The magistrate judge ultimtely denied
his notion to conpel, concluding that “the discovery which he
continues to seek relates to matters which support the nerits of
his clainms” rather than the defendants’ notion for sunmary
j udgnent . The district court did not abuse its discretion in
reaching this result.

For the foregoing reasons, the district court’s rulings in
this case are therefore

AFFI RMED



