IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10528
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALVARO HERNANDEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:97-CR-143-1-Y
February 11, 1999

Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **

Al varo Hernandez (Hernandez) appeals his conviction and
sentence pursuant to a guilty plea for possession with intent to
distribute of nore than five kilograns of cocaine. 21 U S. C
88 841(a)(1) and (b)(1)(A) (ii)(Il). On appeal, Hernandez argues
that the district court inproperly double counted when adjusting
his sentence | evel upward by four |evels for being an organizer

or leader of a crimnal activity involving five or nore

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



participants under U S.S.G § 3Bl.1(a). Hernandez does not

di spute the underlying facts of this case, nor does he claimthat
he was not an organi zer or | eader as defined by the sentencing
guidelines. He only asserts that the application of § 3Bl.1(a)
violates the Fifth Anmendnent’s Doubl e Jeopardy C ause.

The district court’s application and interpretation of the
sentencing guidelines are matters of |aw subject to de novo
review United States v. Mointoya-Otiz, 7 F.3d 1171, 1179 (5th
Cir. 1993). 1In the present case, Hernandez did not raise this
i ssue before the district court and it is reviewed for plain
error. United States v. Calverley, 37 F.3d 160, 162 (5th Cr.
1994) (en banc).

A four-level upward adjustnment for being an organi zer or
| eader does not constitute inpermssible double counting. United
States v. CGodfrey, 25 F.3d 263, 264 (5th Gr. 1994). Double
counting under the sentencing guidelines does not violate the
Doubl e Jeopardy O ause, and is permtted unless the guideline in
question specifically prohibits double counting. Wtte v. United
States, 515 U. S. 389, 402-03 (1995); United States v. Jones, 145
F.3d 736, 736-37 (5th Gr. 1998); United States v. Gonzal ez, 996
F.2d 88, 93 (5th G r. 1993). Accordingly, the sentence assessed
by the district court should be affirned.

AFFI RVED.



