IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10413
Summary Cal endar

VWELDON D. FERGUSON;, GLORI A J. FERGUSON;
THE VWELDON D. FERGUSON AND GLORI A J.
FERGUSON 1990 TRUST,
Pl ai ntiffs-Appellees,
ver sus
SECURI TY LI FE OF DENVER | NSURANCE COWPANY, ET AL.,
Def endant s,
SECURI TY LI FE OF DENVER | NSURANCE COVPANY,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas, Dallas
USDC No. 3:97-CV-2106-R

Novenber 5, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

A oria and Wl don Ferguson filed suit agai nst Security Life of
Denver Insurance Conpany (“Security”) in the 192nd Judici al
District for Dallas County, Texas, alleging that Security defrauded
t hem After filing suit, the Fergusons filed several anended

petitions. Essentially, their conplaint was that they were i nduced

"Pursuant to Local Rule 47.5, the court has deternined that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



to buy an i nsurance policy based on fal se representati ons regardi ng
t he nunber of years that they woul d have to nake i nterest paynents.
In their third anended petition, the Fergusons |isted Robertson,
Security’ s sal es agent who all egedly made the fal se statenents, as
a defendant. Security renoved the case to federal district court.
The district court held that because Robertson was a party to the
suit, the case should be remanded for |ack of diversity. In the
state proceeding, Security elicited information in discovery that
called into doubt the veracity of clainms nmade in the third anended
petition about Robertson. On the basis of this information, the
state court concluded that Robertson should not be a party and
permtted Security to renove a second tine. |In federal district
court, Security filed a notion for Fed.R Cv.P. 11 sanctions based
on representations made in the third anended petition and the
Fergusons filed a notion to remand the case. The district court
denied Security’'s notion and renmanded the case to state court.
Security appeals the order denying a request for sanctions under
rule 11.

In Edwards v. General Mdtors Corporation, 153 F.3d 242 (5th

Cr. 1998), we recently revisited the issue of whether rule 11
sanctions can be assessed agai nst conduct that takes place in a
state court. They cannot. W held that, “[t]o uphold sanctions
under rule 11, we nmust be able to point to sone federal filing in
whi ch the sanctioned attorney violated the rule.” 1d. at 245. W
further stated that an attorney cannot be sanctioned for a “failure
to wthdraw pleadings filed in state court that woul d have vi ol at ed

rule 11 had they been filed in federal court.” 1d.



Inthis case, Security takes issue solely with representations
made by the Fergusons’ |awer in the third anended petition.
Because that petition was filed in the 192nd Judicial District for
Dal |l as County and not in federal court, rule 11 sanctions are not
avail able. As Security has offered no evidence of conduct in the
federal district court that nerits rule 11 sanctions, the district
court correctly concluded that Security’'s notion should be deni ed.
The judgnent of the district court is therefore

AFFI RMED.



