IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10382

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JERRY DEAN BRI ERTQON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:98-CV-84-E & 4:88-CR-183-1-F)

January 12, 1999
Before DAVIS, SMTH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Jerry Brierton appeals the dismssal of his 28 U S.C. § 2255
nmotion as tinme-barred, contending the limtations period violates

the Constitution. Finding no error, we affirm

l.
In the spring of 1989, Brierton pleaded guilty to bank robbery

and was sentenced to 210 nonths' inprisonnment. He nailed a letter

" Pursuant to 5THQOR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



to the court in Novenmber 1989 asking for a reduction of his
sentence, which the district court treated as an unauthorized
notion to reduce and deni ed.

In January 1998, Brierton filed a 8 2255 notion, alleging he
had been deni ed effective assi stance of counsel in 1989 because his
attorney failed to preserve his right to appeal. The governnent
filed a notion to dismss, stating that the filing was tine-barred
under 8§ 105 of the Anti-Terrorismand Effective Death Penalty Act
of 1996 (“AEDPA").?2 Brierton responded that the period of
limtations established by AEDPA should not apply to him
retroactively. The district court granted the notion to
dismss the 8 2255 notion, agreeing that it was tinme-barred.
Brierton then filed a notice of appeal and request for certificate
of appealability (“CQA"). The district court determ ned that
Brierton had made a substantial showing of a denial of a
constitutional right and i ssued a COA on the question whether the
application of AEDPA's |imtations period to Brierton's case
violates the Suspension C ause, an issue the court raised sua

spont e.

.
The AEDPA added a one-year limtations period for filing

§ 2255 motions.® Brierton does not dispute that the Ilimtations

2 Pub. L. No. 104-132, 110 Stat. 1214. AEDPA becane effective on April 24,
1996.

3 The linitations provision provides:
(continued...)



period had run. Rat her, he argues that application of the
limtations period constitutes a suspension of the wit of habeas
corpus in contravention of the Suspension Cl ause.* W disagree.

The limtations period does not viol ate the Suspensi on C ause,
because a 8 2255 notion is a notion to vacate, set aside, or
correct a sentence but is not a habeas proceeding. See, e.g.,
United States v. Placente, 81 F.3d 555, 557 (5th GCr. 1996).
Section 2255 speaks only of npotions, not habeas petitions.

The advisory commttee note to Rule 1 of the Rul es Governing
Section 2255 Proceedings for the United States District Courts

differentiates between 8 2255 notions and petitions for habeas

(...continued)
A 1l-year period of limtation shall apply to a notion under this
section. The limtation period shall run fromthe |atest ofSS

(1) the date on which the judgnent of conviction becones
final

(2) the date on which the inpedinent to making a notion
created by governnmental action in violation of the
Constitution or laws of the United States is renmoved, if
t he novant was prevented from making a notion by such
governnental action;

(3) the date on which the right asserted was initially
recogni zed by the Suprene Court, if that right has been
newy recoghized by the Supreme Court and nade
retroactively applicable to cases on collateral review
or

(4) the date on which the facts supporting the claimor
clai ms presented coul d have been di scovered t hrough the
exerci se of due diligence.

28 U.S.C. 8§ 2255. W previously have deci ded that prisoners whose convictions
becane final before the effective date had one year fromthat date in which to
file a § 2255 notion. See United States v. Flores, 135 F. 3d 1000, 1002-06 (5th
Cr. 1998), cert. denied, 1999 US. App. LEXIS 459 (U S Jan. 11, 1999)

(No. 98-7123).

4 “The Privilege of the Wit of Habeas Corpus shall not be suspended,
unl ess when in Cases of Rebellion or Invasion the public Safety may require it.”

US Const. art. |, 8§89, cl. 2.
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relief:

Under these rules the person seeking relief fromfederal

custody files a notion to vacate, set aside, or correct

sentence, rather than a petition for habeas corpus. This

is consistent with the term nology used in section 2255

and indicates the difference between this renedy and

f ederal habeas corpus for a state prisoner. Al so, habeas

corpus is available to the person in federal custody if

his “renmedy by notion is inadequate or ineffective to

test the legality of his detention.”
Id. (quoting 8 2255).° The note further explains the ram fications
and advant ages of addressi ng sentenci ng concerns outsi de the habeas
cont ext . See advisory commttee notes, 8§ 2255 Rule 1. Most
notably, rather than being a civil action, as is an action seeking
a wit of habeas corpus, a 8 2255 notion is a further step in the
movant's crimnal case.

The Suprene Court recogni zes that 8 2255 notions are distinct
from habeas petitions, even though they seek sinlar relief.® Qur

jurisprudence al so acknowl edges the distinction.” The Suspension

5> Congress adopted the rules in Pub. L. 94-426, § 1, 90 Stat. 1334
(Sept. 28, 1976).

6 See United States v. Hayman, 342 U.S. 205, 219 (1952) (noting that “the
sol e purpose [of adopting § 2255 notions] was to mininmze the difficulties
encountered i n habeas hearings by affording the sane rights in another and nore
conveni ent foruni).

7’ See, e.g., In re Epps, 127 F.3d 364, 365 (5th Cir. 1997) (discussing
procedure for appeal of “successive petition for habeas corpus relief froma
state prisoner or a successive § 2255 notion froma federal prisoner”); Placente,
81 F.3d at 558 (“The scope of relief under 8 2255 is consistent with that of the
wit of habeas corpus.”); United States v. Tubwell, 37 F.3d 175, 177 (5th Cr.
1994) (“The district court and the Governnent characterize Tubwell's [notion] as
a 8§ 2255 notion. However, Tubwell's motion is nmore properly construed as a
petition for habeas corpus pursuant to 28 U.S.C. § 2241."). W often carel essly
refer to § 2255 notions as petitions for habeas relief. See, e.g., United States
v. G aconel, 153 F. 3d 257, 257 (5th Gr. 1998) (discussing defendant's “28 U. S.C
§ 2255 petition for habeas corpus”); Pleasant v. Texas, 134 F.3d 1256, 1257 (5th
Cr. 1998) (noting petitioner previously “filed a petition for federal habeas
corpus relief pursuant to [] § 2255"); United States v. Rocha, 109 F.3d 225, 227
(5th CGr. 1997) (referring to party's “pro se notion for habeas relief under

(continued...)



Cl ause protects the wit of habeas corpus fromsuspensi on. Because
a 8 2255 notion is not a habeas proceeding, the limtations period
in 8 2255 does not violate that clause.

AFFI RVED.

(...continued)
§ 2255"). They are not habeas petitions just because we occasionally call them
t hat .
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