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No. 98-10355
Summary Cal endar

JI MW RAY BRI GHAM SR
Pl ai ntiff-Appellee,
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COFFI CER RABB, ET AL.,
Def endant s,
OFFI CER RABB; OFFI CER SWONSON;
OFFI CER MURPHY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

(3: 96- CV- 2212- BO)

Decenber 23, 1998
Before KING GARWOCOD and SM TH, Circuit Judges.”
PER CURI AM
O ficers Rormey Rabb, Joseph C. Swonson, and Thomas WMuir phy
(officers) have filed an interlocutory appeal of the order of the

magi strate judge (by whom the parties consented to have the case

"Pursuant to 5THQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



deci ded) denying their notion for summary judgnent based upon
qualified immunity. To the extent that the officers argue that the
record contains insufficient evidence to overcone the evidence t hat
they presented or to create any genuine issue of material fact,
this Court lacks jurisdiction. A sunmmary judgnent denial based
upon there being sufficient evidence to create a genuine issue of
material fact is not subject to immedi ate appeal. Hare v. Gty of
Corinth, Mss., 74 F.3d 633, 638 (5th Gr. 1996) (citing Johnson v.
Jones, 115 S.Ct. 2151, 2156 (1995)).

To the extent that the officers argue that Brighams failure
to present or discuss any evidence in his response to their summary
judgnent notion requires, as a matter of |aw, that summary j udgnment
be granted in their favor, their argunent |acks nerit. |t appears
that the magi strate judge, in determ ning there were genui ne i ssues
of material fact, likely relied on other evidence in the record,
nmost notably Brighams responses to the nagistrate judge’'s
gquestionnaire, as raising a genuine issue of material fact
regardi ng whet her the officers engaged in the conduct form ng the
basis of Brigham s conplaint. The answers to the magistrate
judge’s questions are verified, and verified pleadings nay be
consi dered as proper summary judgnent evidence if they neet the
ot her standards set forth in Fed. R Cv. P. 56(e) for affidavit
evi dence. See Lodge Hall Music, Inc. v. Waco Wangler Cub, Inc.,
831 F.2d 77, 80 (5th Gr. 1987). W find that Brigham s answers to
the magistrate judge s questions, when viewed in light of the

record as a whole, neet the Rule 56(e) criteria. See id.



Brighamis failure to call the magistrate judge’ s attention to
these materials in his response to the summary judgnent notion did
not preclude their consideration by the nmagi strate judge i n denyi ng
the nmotion for sunmary judgnent. A district court has no
affirmative duty to search the record for conpetent sunmary
j udgnent evi dence supporting a party’'s opposition to a notion for
summary | udgnent. See Ragas v. Tennessee Gas Pipeline Co., 136
F.3d 455, 458 (5th Gr. 1998); Skotak v. Tenneco Resins, Inc., 953
F.2d 909, 915-16 & n.8 (5th Gr. 1992). However, the district
court is not prohibited from considering such evidence, if it
exists in the record, by the nonnoving party’s failure to call the
court’s attention to it. Skotak, 953 F.2d at 16 & n.7. In the
instant case, the nmagistrate judge was famliar wth the
guestionnaire, which she had drafted, and wth Brigham s response
toit. Reversible error in the denial of sunmary judgnment is not
denonstrated by the trial court’s entire reliance on otherw se
proper evidentiary material then of record nerely because the
nonnovant has not called that material to the trial court’s
attention in responding to the notion for summary judgnent.

Assuming that this Court would have jurisdiction over the
of ficers’ argunent that summary judgnment should have been entered
based upon 42 U S.C. 8§ 1997e(e), their argunent fails. The
officers did not nmake this argunent before the district court, and
review is for plain error. See Highlands Ins. Co. v. National
Union Fire Ins. Co. of Pittsburgh, 27 F.3d 1027, 1031-32 (5th Gr

1994). Failure to consider section 1997e(e) on this interlocutory



appeal wll not bar defendants fromhereafter relying onit in the
district court or otherwi se work any injustice.

AFFI RVED



