IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10344
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN JOSEPH M OTKE,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:97-CR-119-1
" Decenber 9, 1998
Before DAVIS, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *
John Joseph M otke appeals the district court’s application
of US S.G 8 2B5.1(b)(2), to enhance his base offense |evel
M ot ke contends that the enhancenent does not apply to his case
because he produced the counterfeit currency by photocopying, and
Application Note 4 to 8§ 2B5.1(b)(2), by its plain | anguage,
precl udes application of the enhancenent to persons who nerely

phot ocopy notes. Alternatively, Motke contends that the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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comentary to the Sentencing Cuideline is anbi guous and shoul d be
interpreted in his favor.

We review “the district court’s application of the
Sentenci ng CGuidelines de novo and its findings for clear error.”
United States v. Wjack, 141 F.3d 181, 183 (5th Cr. 1998)
(citation omtted). Motke's argunent is foreclosed by the
interpretation of 8 2B5.1(b)(2) and Application Note 4 advanced
in Wjack, 141 F.3d at 183. There, we concluded that “the
enhancenment contenplated by § 2B5.1(b)(2) applies to
counterfeiters who produce instrunents by photocopyi ng, unless
the instrunments produced are so obviously counterfeit that they
are unlikely to be accepted after only mnimal scrutiny.” I|d.

The district court’s determ nation on the quality of
counterfeit notes, nmade by exam nation or based on w tness’
testinony, in determ ning whether to apply the § 2B5. 1(b)(2)
enhancenent, is a factual finding, which is subject to the
clearly erroneous standard of review United States v. Boll man,
141 F. 3d 184, 186-87 (5th Cr. 1998). A finding is not clearly
erroneous “as long as the determnation is plausible in |ight of
the record as a whole.” United States v. Isnpoila, 100 F.3d 380,
396 (5th Gr. 1996)(citation omtted), cert. denied, 117 S. O
1712, 1858 (1997).

The district court determ ned by exam nati on and based on
credible testinony that the counterfeit instrunments produced by
M ot ke were not so obviously counterfeit that they were unlikely

to be accepted after only mniml scrutiny. M otke has not shown
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that the district court’s finding was clearly erroneous.
Accordingly, Motke s conviction and sentence are AFFI RVED.

AFF| RMED.



