IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10341

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
CHRI SPUS DARI US TAYLOR, JR
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:97-CR11-1- X)

February 22, 1999
Bef ore KING Chief Judge, REAVLEY and BENAVI DES, Circuit Judges.
PER CURI AM *

Chrispus Taylor pleaded guilty to sexually abusing a
mnor in violation of 18 U S.C. § 2243. The district judge
initially calculated the appropriate sentence under the United
States Sentencing CGuidelines to be between twel ve and ei ght een
mont hs’ i nprisonnent, and then, based on evi dence of prior
simlar sexual predatory behavior by Taylor, granted the

governnent’s notion for an upward departure and sentenced Tayl or

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



to a 120-nonth term Tayl or appeals his sentence, arguing that
the district court abused its discretion in departing under the
guidelines and that the degree to which the district court
departed was unreasonable. W affirm

|.  FACTUAL AND PROCEDURAL BACKGROUND

Chrispus Taylor, a twenty-three-year-old male, was indicted
on June 24, 1997, for engaging in a sexual act with a thirteen-
year-old (N.N.) within the boundaries of Sheppard Air Force Base
inviolation of 18 U . S.C. 8§ 2243(a). Taylor pleaded guilty to
t he indictnent.

At the guilty-plea hearing, Taylor agreed that the facts set
forth in the indictnment and in the factual resunme were true and
correct. The factual resune stated that Taylor was a friend of
N.N.’s famly, that he had spent the night at their house, and
that, while other famly nenbers were sl eeping, he had entered
N.N.’ s bedroom woke her, and had sex with NN According to the
factual resunme, N.N. was responsive to Taylor’s sexual advances
and “never told [Taylor] to stop.” The resune also stated that,
as a result of the sexual intercourse, N N becane pregnhant. At
the sentencing hearing, N.N testified that she had not consented
to having sex with Tayl or, but had been too scared to scream or
tell himto stop

The pre-sentencing report (PSR) prepared by the probation
office in preparation for Taylor’s sentencing assessed a base
of fense | evel of twenty-seven on the basis that the offense

i nvol ved crim nal sexual abuse, i.e., that the sex resulted from



the threat of force. See U. S. SENTENCI NG GU DELI NES MANUAL

8§ 2A3.2(c)(1). After hearing testinony fromN. N., Taylor, and
N.N.’s nother, the district court found that the record did not
support application of 8 2A3.2(c)(1) and instead assessed a base
of fense level of fifteen pursuant to 8 2A3.2(a). The court then
granted a two-1level reduction for acceptance of responsibility,
resulting in a total offense level of thirteen. Based on
Taylor’s crimnal history category of I, the district court noted
that the appropriate sentencing range under the guidelines was
bet ween twel ve and ei ghteen nonths’ inprisonnent.

The district judge then considered whether to grant the
governnent’s notion for an upward departure. The gover nnment
argued that the court should depart upward under 8§ 4Al.3 because
t he applicable sentence under the guidelines did not adequately
reflect the seriousness of Taylor’s past crimnal conduct or the
i kelihood that he would commit other crinmes, and that the court
shoul d i npose the statutory maxi mum sentence of fifteen years.

Both the PSR and the testinony at the sentencing hearing
reveal ed nunerous instances of allegations of past sexual
assaults by Taylor. According to the PSR, Taylor’s crimnal
hi story began in 1990, when he was fourteen years old. Taylor,
whose father was in the Air Force, was babysitting the four-year-
ol d daughter of a nonconm ssioned officer at the Charl eston,
South Carolina Air Force Base. The child reported that Tayl or

pl aced his penis in her nouth, vagina, and rectal area. Taylor



admtted the offense to a psychiatrist, was placed on probation,
and was assessed one crimnal history point.

The PSR al so detailed an allegation that Taylor commtted
anot her sexual assault in Charleston three years |ater.
According to the PSR, which cites Air Force Base Security
Squadron reports, the victimin that case reveal ed that she heard
noi ses outside the back of her house, and that she went outside
with a kitchen knife to see what had caused the noise. She then
saw Tayl or, with whom she had been friends for about a year,
standing in her backyard. Upon seeing Taylor, the PSR states
that she put her knife down and they sat on a picnic table and
began talking. After talking for a while, Taylor allegedly
pi cked up the knife and “told her he was going to kill her if she
did not do what he said.” The PSR recounts that Tayl or then
gr abbed the wonman, dragged her into her house, and continued to
threaten her wwth the knife. The woman stated that Tayl or then
started pulling off her shorts and underwear, and that, as she
continued to struggle and yell for help, he laid on top of her.
After several attenpts to restrain the victimand put on a
condom Taylor allegedly fled the residence. Taylor was charged
with assault with intent to commt sexual conduct, but the victim
| ater refused to press charges.

The prosecution, during the sentencing hearing, elicited
testi nony concerni ng another instance of sexual predation by
Taylor detailed in the PSR During the hearing, a sixteen-year-

old girl testified concerning a pending charge of rape and



aggravat ed burglary against Taylor. The alleged attack occurred
in 1997 in Garden City, Kansas, where Taylor attended j unior
college. The girl testified that, when she was fifteen years
ol d, she had gone to a party at an ex-boyfriend s house, at which
she had tal ked to Tayl or and drank heavily. She stated that she
was Vi sibly drunk when she left the party, that she drove hone,
and that, upon arriving hone, she passed out in her bed. She
then told the court that the next event she renmenbered was a
l'ight comng on in her roomand Taylor pulling his penis out of
her vagina and | eaving the room She testified that she had not
consented to sex with Taylor, and that she could not have
consent ed because she “was passed out” and did not “even renenber
[the sex] happening until he was getting off ne.”

The district judge granted the governnent’s notion to depart
upward based on the evidence of Taylor’s crimnal history. The
district judge stated in the witten judgnent that:

USSG Section 4Al. 3 (Adequacy of Crimnal Hi story
Category) states that if reliable information indicates
that the CGimnal H story Category does not adequately
reflect the seriousness of the defendant’s past

crimnal conduct or the likelihood that the defendant
will commt other crines, the court may consider

i nposi ng a sentence departing fromthe ot herw se
appl i cabl e guideline range. The defendant’s prior
conviction is simlar conduct to the instant offense.
However, in that case, the victimwas 4 years old and

t he defendant was 13 years old. Yet, due to his
juvenil e status, he received a one year probation
sentence. This resulted in a Cimnal Hi story Category
of I. Pursuant to the commentary of USSG Section

4A1. 3(e), the Court may consider prior simlar adult
crimnal conduct not resulting in a crimnal conviction
as a reason for departure. In view of the

af orenenti oned, this policy statenent authorizes the
consideration of a departure fromthe established

gui deline range. Thus, the Court [departs] upward to a

5



Total O fense Level of 24, and a CGrimnal History
Category of VI.

The court then granted the governnent’s notion for an upward
departure and sentenced Taylor to a termof 120 nont hs of
i nprisonnment and three years of supervised rel ease.
1. DI SCUSSI ON
Tayl or argues on appeal that the district court erred in
departing upward fromthe guidelines in determ ning his sentence.
A district court’s decision to depart fromthe guidelines is

revi ewed for abuse of discretion. See Koon v. United States, 518

U S 81, 91 (1996); United States v. Wells, 101 F.3d 370, 372

(5th Gr. 1996). A departure will be affirnmed on appeal if (1)
the district court gives acceptable reasons for departing and (2)

the extent of the departure is reasonable. See United States V.

Route, 104 F.3d 59, 64 (5th Gr.), cert. denied, 117 S. C. 2491

(1997).

A district court may depart upward fromthe guidelines if
the court finds that an aggravati ng circunstance exists that was
not adequately taken into consideration by the Sentencing
Comm ssion. See 18 U. S.C. 8 3553(b). The district court based
its upward departure on the extensive evidence presented in the
PSR and at the sentencing hearing of Taylor’s prior crimnal
conduct, finding that “reliable information indicates that the
crimnal history category does not adequately reflect the
seriousness of the defendant’s past crimnal conduct or the
i kelihood that the defendant will commt other crines.” U S.

SENTENCI NG GUI DELI NES ManuAL 8§ 4A1.3. A district court’s finding that



“a defendant’s crimnal history category does not adequately
reflect the seriousness of a defendant’s past crimnal conduct is
a factor not taken into account by the Guidelines and is a

perm ssible justification for upward departure.” United States

v. Laury, 985 F.2d 1293, 1310 (5th Cr. 1993) (internal quotation

marks omtted); see also Koon, 518 U S. at 96 (stating that when

sent enci ng gui del i nes encourage departure based on speci al
factor, “the court is authorized to depart if the applicable
Gui del i ne does not already take [the special factor] into
account”).

We review the district court’s factual determ nation that
Taylor’s crimnal history category did not adequately reflect the
seriousness of his past crimnal conduct for clear error.

See Laury, 985 F.2d at 1310. The district judge explicitly
consi dered several prior instances in which Taylor had been
accused of, was prosecuted for, or was found guilty of, sexual
crinmes agai nst vul nerabl e young wonen and girls. Based on
Taylor’ s extensive crimnal past, and the fact that his crimnal
hi story category as conputed under the guidelines was |, we have
no trouble concluding that the district judge had adequate
justification for finding that Taylor’s crimnal history
category, as recomended by the guidelines, did not reflect his
crim nal past.

Tayl or al so argues that the district court failed to foll ow

the procedural requirenents for an upward departure as set forth



in United States v. Lanbert, 984 F.2d 658 (5th Gr. 1993) (en

banc) .

When departing on the basis of § 4A1.3, “the district court
shoul d consider each internediate crimnal history category
before arriving at the sentence it settles upon; indeed, the
court should state for the record that it has considered each
internediate adjustnent.” 1d. at 662. However, we do not
require the district court to explicitly and mechanically
consider each internediate crimnal history category it rejects;
as we stated in Lanbert, “[o]rdinarily the district court’s
reasons for rejecting internedi ate categories will clearly be
inplicit, if not explicit, in the court’s explanation for its
departure . . . and its explanation for the category it has
chosen as appropriate.” |1d. at 663.

After reviewing the record, in particular the transcript of
the sentencing hearing and the witten judgnent, it is clear that
the district court conplied wwth the procedural requirenents this
court outlined in Lanbert. The judge stated explicitly during
the hearing that he departed upward to a 120-nonth sentence
“after having considered increnentally all points in between.”
In addition, the district judge explained at | ength his decision
to depart as based on his concern that Taylor’s crimnal history
category did not accurately reflect his extensive crimnal past.
The justification offered by the district court thus clearly
i ndi cates why the sentencing range recommended by the guidelines

was i nappropriate and why the court found the sentence actually



i nposed to be appropriate. See United States v. Ashburn, 38 F. 3d

803, 809 (5th Cr. 1994) (en banc) (stating that district court’s
failure to expressly exam ne each intervening crimnal history
category was not dispositive because “it [was] evident fromthe
stated grounds for departure why the bypassed crim nal history
categories were inadequate”).

Lastly, Taylor argues that the extent to which the district
court departed fromthe guidelines was unreasonable. He points
out that the district court increased his sentence by 102 nont hs;
t he gui delines recoomended a sentence of between twelve and
ei ghteen nonths’ inprisonnent and the district court inposed a
120-nmonth term W conclude that this departure was not
unreasonable in |light of the extensive evidence concerning
Taylor’s continuing pattern of sexually predatory conduct that
was not considered in the crimnal history calculation. See

United States v. Daughenbaugh, 49 F.3d 171, 175 (5th G r. 1995)

(stating that district court’s upward departure of 169 nont hs was
not extensive given defendant’s “unusually viol ent

propensities”); Ashburn, 38 F.3d at 810 (stating that upward
departure of 108 nonths was reasonabl e based on evi dence of

numer ous i nstances of past crimnal conduct not considered in
crimnal history calculation). W also note that the sentence

i nposed by the district court was five years |l ess than the
statutory maxi mum for Taylor’s offense. See 18 U S.C. § 2243(a)
(setting forth statutory maxi numof fifteen years’ inprisonnent);

Daughenbaugh, 49 F.3d at 175.




I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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