IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10262

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MANUEL RAM REZ; DOM RO DELGADI LLG,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas, Fort Wrth
(4:97-CR-46-2-Y)

January 14, 1999
Before JOLLY, DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI UM ~

Manuel Ramrez and Domiro Delgadillo were convicted of
conspiracy to possess cocaine with intent to distribute and
attenpted possession of cocaine with intent to distribute. Both
appeal arguing that they were denied effective assistance of
counsel and that the district court erred in admtting testinony
prejudicial to the defendants. They both also argue that the
district court was unfair in its treatnent of defense counsel. In

addition, Delgadillo contends that there was insufficient evidence

"Pursuant to 5th Cr. R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



to support his conviction. W decline to review the claim
regardi ng i neffective counsel, as that i ssue has not been addressed
inthe district court and the record i s not adequately devel oped to
support a ruling on appeal. Because we find the evidence
sufficient to support these convictions and the district court’s
evidentiary rulings and conduct with respect to counsel to have
been within the court’s discretion, we affirmthe district court’s
j udgnent .

Ram rez and Delgadillo argue that the ineffective assistance
of their counsel resulted in their convictions. Under United

States v. Morgan, 117 F.3d 849, 862 (5th Cr. 1997), if the

defendants do not raise the issue of ineffective assistance of
counsel in the district court, the claim cannot be resolved on
direct appeal unless the record allows a fair evaluation of the
merits of the claim In this case, the nerits of the appellants’
al | egati ons have not been addressed bel ow and there is therefore no
record on appeal with which we can resolve this issue. Ramrez and
Del gadi | | o argue on appeal that their counsels’ ineffectiveness was
so blatant that there are no factual issues that coul d be devel oped
in a lower court proceeding. After reviewng the record in this
case, we cannot agree. A key issue in determ ning whether
counsel’s assistance was effective is understanding the trial
strategy of the | awers who presented the case. W do not believe
that such a determnation can be nmade in this case wthout
providing a forum for the testinony of the |lawers who actually

tried the case. W note, however, that our decision here does not



prejudice Ramrez and Delgadillo s rights to raise this issue in a
habeas corpus proceedi ng.

In addition, Delgadillo argues that the evidence did not
support his convictions. The standard of review for a chall enge of
the sufficiency of the evidence is whether a rational fact-finder,
viewi ng the evidence in a |ight nost favorable to the governnent,
coul d have found it established the essential el enents of the crine

beyond a reasonable doubt. United States v. Jaras, 86 F.3d 383,

386-87 (5th Gr. 1996).

We conclude that the jury had before it sufficient evidence to
convict Delgadillo. There was testinony that Delgadillo attended
a neeting to arrange the purchase of cocaine from a governnent
infornmer; that he agreed to front sone of the noney to purchase the
cocai ne; that he stood watch while his codefendant Ramrez tested
the quality of the cocaine; that he was present at the arranged
nmeeting to purchase the cocaine; and that, while the transaction
was taking place, he accurately described the neans of paynent for
the cocai ne to an undercover agent. Although the jury could have
questioned the credibility of this evidence, if believed, it is
sufficient to support Delgadillo s conviction.

Ramrez and Delgadillo also argue that the district court
comm tted a nunber of procedural errors that prejudiced their case.
They contend that the district court erred by admtting into
evidence testinony that third parties associ ated with themengaged
in drug-related activities. They also argue that, when the

district court instructed the jury to disregard a wtness’'s



coment, the district court erred by not granting a notion for a
mstrial. Finally, they argue that the district court inproperly
chasti sed defense counsel within the presence of the jury.

After a careful review of the record and the argunents in the
briefs, we find no evidence that the district court erred. The
evi dence that was admtted was relevant. The district court was
not conpelled to grant a mstrial where, in its judgnent an
instruction to the jury to disregard testinony sufficed. Finally,
the coments nmade by the district court to defense counsel in the
presence of the jury did not prejudice the outcone of the trial.

We therefore AFFIRM the district court in this case w thout
prejudice to Ramrez and Delgadillo’ s ineffective assistance of
counsel cl ai ns.

AFFI RMED



