IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10231

LYN- LEA TRAVEL CORP. doi ng busi ness as
First Cass International Travel Managenent,

Pl ai ntiff-Appellant,

ver sus

AVERI CAN Al RLI NES, | NC.,
Def endant - Appel | ee,

SABRE GROUP, | NC.,
I nt ervenor Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:-96-CV-2068-BC)

March 9, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *
l.
First Cass International Travel Managenent filed suit
agai nst Anerican Airlines alleging tortious interference with

FCl’ s busi ness rel ationshi ps, breach of contract and deceptive

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



trade practices. The parties consented to proceed before a

magi strate judge. The magi strate judge granted Anerican
Airlines’ notion for summary judgnent on grounds that FCl’s
clains were preenpted by the Airline Deregulation Act of 1978 and
abated trial on American Airlines’ counterclaimfor breach of
contract to allow FCl to initiate a conplaint wwth the Departnent
of Transportation on the preenpted clains. Mgistrate Judge
Boyl e al so granted FCI perm ssion to file certain docunents,

whi ch were covered by protective orders, under seal at the DOT.
However, the manner in which these docunents were filed at the
DOT by FCI assertedly permtted access to them by Anerican
Airlines’ conpetitors, in violation of the court’s protective
orders.”™ To rectify FCl's DOT filing, the nagistrate judge
ordered FCI to wthdraw immediately its filing of the docunents
at the DOI, wthout prejudice to a pending challenge to the
protective orders of the magistrate judge. FCl then requested
that this court stay the order requiring the return of the
docunents, characterizing it as a “mandatory prelimnary

i njunction.”

FCI agrees that access to the docunents filed with the
DOT is not limted. Even if FCl had conplied with the DOI’ s
sealing requirenents, it appears that the filed docunents would
still be open to Anerican’s conpetitors in a public rul emaking at
t he DOT.



W are net at the threshold with a question of jurisdiction,
specifically, whether the district court’s withdrawal order is
appeal abl e pursuant to 28 U. S.C. 81292(a)(1l). W are persuaded
that the district court’s order is best characterized as an
interlocutory discovery order and not as a prelimnary
i njuncti on.

Here, the district court was admnistering its protective
orders after FCl filed docunents in a manner it concl uded
vi ol ated those protective orders. Wen the district court
permtted FCl to file the DOT conplaint, it required that the
docunents be filed under seal. Persuaded the DOT filing did not
mai ntain the ordered confidentiality, it took renmedial action to
preserve its protective orders.

The i ne between an unappeal abl e di scovery order and an
appeal abl e grant of a prelimnary injunction is not always
bright. W are persuaded that the order we are asked to stay
pending review is best seen as a discovery order. The focus of
the magi strate judge’s order was on maintaining the
confidentiality of the docunents and not on the pursuit of the

DOT conplaint. See Phillips v. Chas. Schreiner Bank, 894 F.2d

127, 130 (5th G r. 1990); Hunt v. Bankers Trust Co., 799 F.2d

1060, 1066 (5th Gr. 1986). Discovery orders are, of course, not

appeal abl e under 28 U.S.C. 81292(a)(1). Hamlton v. Robertson,

854 F.2d 740, 741 (5th Gr. 1988). Section “1292 is intended to

carve out |limted exceptions” to the general final judgnent rule



and hence the exceptions to it are to be “construed narrowy.”

Sierra JQub v. dickman, 67 F.3d 90, 94 (5th Gr. 1995).

We do not pass on the nerit of this dispute and do not
preclude any future appeal for which there is jurisdiction.
The request for stay pending review is DEN ED for want of

appellate jurisdiction over the order of the magi strate judge.



