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Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
| . | NTRODUCTI ON

Hel en Rose Omoil e Akanni filed the present action agai nst
Dal | as County, Texas in Texas state court, alleging violations of
42 U.S.C. § 1983 and the Texas Tort Clainms Act, Tex. Cv. Prac. &
Rem Code 88 101.001-.109. Follow ng renoval, the district court
di sm ssed Akanni’s cause of action under § 1983 but retained

pendent jurisdiction over her clains under the Texas Tort O ains

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Act. A jury returned a $7,500 verdict in Akanni’s favor. Dallas
County appeals this verdict and the trial court’s revision of the
verdict to award pre-judgnent interest. Akanni cross-appeals the
di sm ssal of her § 1983 claim W hold that Akanni had no claim
cogni zabl e under state or federal |aw W affirmin part and
reverse in part.

Akanni and the City of Dallas Police Departnent have had
a turbulent relationship. The question in this case, however, is
whet her the indifference and m snmanagenent of her situation by the
Dal |l as police al so extended to the County.

On May 15, 1991, whil e searching for her daughter, Akann
was involved in an autonobile accident. D straught over the fact
t hat her daughter was m ssing! and shaken by the accident, Akanni,
who suffers from schi zophreni a, began to keen? and cry out for her
| ost child. Responding to the accident, Gty of Dallas police
of ficers observed Akanni’s odd behavi or and arrested her for D. WI
The arresting officers failed to conduct a field sobriety test or
adm ni ster a breathal yser at the scene. During the arrest, the
officers infornmed Akanni that she could file a mssing persons

report on her child fromthe police station.

!Akanni’s daughter had fallen asleep under a bed at Akanni’s
apartnent and had not responded to her nother’s calls.

2Akanni, a native Nigerian, describes keening as “a cul tural
response to highly enotional and/or traumatic i nci dents whereby the
Ni geri an woman positions herself in a kneeling fashion, raises her
arns to and fromthe ground as if worshiping, and wails |oudly and
conti nuously.”



Akanni was transported to the Lew Sterrett Jail, a
facility operated by the Dallas County Sheriff. She was not vi deo-
taped at her arrest and booking despite Cty of Dallas procedures
prescribing the actions for persons charged wi th of fenses i nvol vi ng
al l eged intoxication. During the book-in, Akanni had to be
physically restrained by officers, signed the booking information
sheet as “The Lord,” and was subjected to a strip search by a nale
of ficer. She was also not permtted to file a m ssing persons
report. At the request of City of Dallas officers, a County nurse
drew a sanpl e of Akanni’s bl ood during the book-in. The sanple was
imedi ately returned to the City of Dallas for custodial purposes;
however, the City did not deliver the sanple to the Dallas County
forensics laboratories for testing until My 17.

Foll ow ng her May 15 book-in, Akanni was placed in a
behavi oral observation cell. Once there, Akanni continued to
exhi bit strange behavior. In an effort to control her, jail
officials consulted wth Dallas County psychiatrist Dr. M chael
Pittman by tel ephone and, on his advice, adm ni stered a conbi nati on
of sedatives to Akanni by injection. The treatnent, a conbination
of Hal dol and Cogentin that Akanni had been prescribed previously,
was admnistered twice on May 16 and once again on May 18. Dr .
Pittman spoke personally with Akanni on My 21, |earned of her
hi story of schizophrenia, and recommended a course of regular

medi cat i on. Akanni refused the treatnent. On May 22, Akanni’s



brot her posted bond, and Akanni was released.® The analysis of
Akanni’ s bl ood was not conpleted by the County and reported to the
City of Dallas until May 28, 1991 -- 11 days after the sanple had
been delivered to the County. The tests were negative for al coho
and control | ed substances.

Over the next several nonths, Akanni was periodically
admtted to Terrell State Hospital and Parkland Hospital for
treatnment of her psychiatric disorder. On Decenber 29, 1991,
Akanni was arrested for disorderly conduct. Once again, she was
brought to the Dallas County jail. After consulting with Dr.
Pittman, County officials adm nistered Hal dol and Cogentin for her
behavi oral probl ens. Al t hough a psychiatric exam nation was
schedul ed for Decenber 31, Akanni was released prior to the
appoi nt nent . The release occurred at 2:30 a.m on the 31st.
Unawar e of her surroundi ngs and di soriented foll ow ng her rel ease,
Akanni wandered aimessly for several mles before orienting
hersel f.

Follow ng these incidents, Akanni filed the present
actionin state court against the Gty of Dallas and Dallas County.
The defendants renoved the action to federal court. Prior to
trial, the Gty of Dallas settled Akanni’s clainms. The district
court dism ssed the §8 1983 cl ai magai nst Dallas County for alleged

failure to provide appropriate nedical care to Akanni during her

30ver the seven days of her incarceration, Akanni’'s two-year
ol d daughter had been alone in Akanni’s apartnent. Advised of the
daughter’ s “abandonnent,” the Cty of Dallas di spatched officers to
Akanni’s honme and, once again, arrested Akanni -- this tinme for
Abandonnent of a Child.



i ncarcerations at the county jail, but Akanni’s clainms under the
Texas Tort Clains Act were allowed to proceed to trial. Follow ng
a jury verdict in Akanni’'s favor, Dallas County tinely appeal ed.
[11. ANALYSI S

A Deprivation of Medical Care

The district court properly dismssed Akanni’s § 1983
cl ai s agai nst Dallas County. Under the Fourteenth Anendnent, pre-

trial detainees nust be provided adequate nedical care during

incarceration. See Hare v. Gty of Corinth, 135 F. 3d 320, 324 (5th
Cr. 1998) (quoting Hare v. Gty of Corinth, 74 F.3d 633, 650 (5th

Cir. 1996) (en banc)). A denial of nedical care rises to the | evel
of a constitutional claim however, only if there is deliberate
indifference of the authorities. Akanni argues that during neither
of her incarcerations was she seen by a doctor or provided any
medical care to allay her nental distress, and, in the early
nmor ni ng hours of Decenber 31, 1991, she was rel eased wi t hout regard
to her known psychiatric condition.

The sunmary judgnent record clearly indicates that Dall as
County enpl oyees did not deprive Akanni of medical care and, in
fact, sought on several occasions to calm Akanni in order to
protect her and County enployees from harm During both
i ncarcerations, Akanni was pl aced i n a behavi oral observation cell.
When necessary, County officials consulted a psychiatrist who
prescribed nedication to sedate Akanni. During her first visit,
Akanni al so net personally with Dr. Pittrman but refused his offer

of further treatnent for her condition. Moreover, Akanni’s



Decenber 31 release fromjail prior to a schedul ed appoi ntnment with
Dr. Pittman did not violate her rights as a pretrial detai nee under
the Constitution. Accordingly, wthout our even reaching the
question of inmputing liability against the County, the district
court properly dismssed Akanni’s clains under § 1983.

B. Texas Tort C ains Act

A governnental unit, such as Dallas County, is entitled

to sovereign i munity unl ess waived. See University of Texas Med.

Branch v. York, 871 S.W2d 175, 177 (Tex. 1994); Tex. Gv. Prac. &
Rem Code 8§ 101.001(3)(B) (defining county as governnmental unit for
pur poses of Texas Tort Clains Act). Under the Texas Tort C ains
Act, Dallas County may be held |iable for personal injury caused by
its use of tangi ble personal property. See Tex. Cv. Prac. & Rem
Code 8§ 101.021(2). Only Dallas County’s use of tangi ble personal
property can create liability -- non-use is insufficient. See

Kerrville State Hosp. v. dark, 923 S. W2d 582, 584-85 (Tex. 1996).

Mor eover, the County nust have used “tangi bl e personal property” to
cause the injury. Information is not tangi bl e personal property.
See York, 871 S.W2d at 178-79.

The district court characterized Akanni’s cl ai ns agai nst
the County as m suse of a blood sanple. W disagree. Akanni did
not allege that the blood was inproperly analyzed, stored, or
processed. The County neither m shandl ed nor inproperly processed
the bl ood, and the results were correctly and accurately reported.

As such, Akanni’s reliance on Salcedo v. El Paso Hosp. Dist., 659

S.W2d 30 (Tex. 1983), is msplaced. In Salcedo, a case severely



limted by the march of Texas law,* the El Paso Hospital District
was deni ed i nmunity based on a hospital physician’s m sdi agnosi s of
a heart attack. See 659 S.W2d at 33. The court found the
physi ci an had m sused an el ectrocardi ogramby failing to properly
interpret the graph produced by the nmachine. See id.

Conversely, Akanni’s cl ai magai nst the County is prem sed
on the County’s failure to supply the results of her blood test to
City of Dallas officials in a tinely manner -- i.e., failing to
supply information about the test results. To that extent,
Akanni’s case is indistinguishable fromYork, a case in which the
Texas Suprene Court found that a failure to tinely diagnose a hip
injury due to the mshandling of nedical records did not fall
within the Texas Tort C ains Act waiver of imunity. See York, 871

S.W2d at 178-79; see also Thornhill v. Ronnie’'s |1-45 Truck Stop,

Inc., 944 S.W2d 780, 784-86 (Tex. App. -- Beaunont 1997, wit
dismid by agr.) (State Fire Marshal imune fromliability based on
failure to tinmely act on internal recommendations).
' V. CONCLUSI ON

The trial court properly dismssed Akanni’s cl ai ns under

8§ 1983. However, the court inproperly denied Dallas County

‘See Dallas County Mental Health and Mental Retardation v.
Bossley, 968 S.W2d 339, 342-43 (Tex. 1998) (explaining limts to
hol ding in Sal cedo). QG her cases relied upon by the plaintiff,
such as Gty of Houston v. Arney, 680 S.W2d 867 (Tex. App. --
Houston [1st Dist.] 1984, no wit) and Texas Dep’t of Corrections
v. Wnters, 765 S.W2d 531 (Tex. App. -- Beaunont 1989, wit
deni ed), have also been overruled or criticized. See York, 871
S.W2d at 179 (rejecting Arney); Sawer v. Texas Dep’'t of Crim nal
Justice, 983 S.W2d 310, 312 (Tex. App. -- Houston [1lst Dist.]
1999, no writ) (criticizing Wnters).

7



immunity from suit under Texas |aw. Processi ng Akanni’s bl ood
sanple in anore tinely fashi on woul d not have hastened her rel ease
-- only reporting the test results tothe Gty of Dallas could have
effected her liberation. This failure to supply information does
not fall within the Texas Tort Cains Act’s |imted waiver of
sovereign imunity. It is unnecessary to reach the other issues
raised by the parties. Accordingly, we reverse the judgnent for
Akanni and affirmthe di sm ssal of clains against the County under

§ 1983.
AFFI RVED | N PART; REVERSED | N PART.



