IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10111
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SALVADCR DURAN

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:97-CR-112-6-A
~ Cctober 21, 1998

Before PCOLI TZ, Chief Judge, and WENER and DENNI'S, Circuit Judges.
PER CURI AM *

Sal vador Duran appeals fromhis sentence foll ow ng
conviction for distribution of cocaine and ai ding and abetting.
Duran argues that the district court erred in attributing to him
two kilograns of cocaine which he had agreed to deliver to an
undercover officer. Factual findings regarding relevant conduct

are reviewed for clear error. See United States v. Bryant, 991

F.2d 171, 177 (5th Gr. 1993). Quantities of drugs not specified
in the count of conviction may al so be included as rel evant

conduct, if they were part of the sanme course of conduct or part

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of a common schene or plan as the count of conviction. See id.
Duran was convicted of distributing approxi mtely four kil ograns
of cocaine and was arrested imedi ately after agreeing to deliver
an additional two kilograns of cocaine to an undercover officer.
As the agreenent regarding the two kil ograns of cocai ne was
clearly part of the sane course of conduct as the delivery of the
four kilogranms of cocaine, the district court did not clearly err
by attributing the two kil ograns of cocaine to Duran.

Duran al so contends that the district court abused its
discretion by failing to grant hima dowward departure pursuant
to US.S.G 8 5K2.0, p.s. Departures fromthe sentencing
gui del ines pursuant to 8 5K2.0 are discretionary, and a court’s
deci sion not to depart downward fromthe applicable sentencing
range is not reviewable unless the court believed it |acked
authority to depart or the failure to depart violated the | aw

See United States v. Burleson, 22 F.3d 93, 94-95 (5th G

1994); United States v. Adans, 996 F.2d 75, 78 (5th GCr. 1993).

Based on the record, it is clear that the district court denied
the downward departure as unwarranted and that this denial did
not violate the | aw

Accordingly, the district court’s judgnent is AFFI RVED



