IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10051
Conf er ence Cal endar

JOHN R DOWARD,
Peti ti oner- Appel | ant,
vVer sus
STATE OF TEXAS,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Northern District of Texas
USDC No. 4:97-CV-995-E

‘June 17, 1998
Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *

John R Doward, federal prisoner # 14709-038, filed an
application under 28 U S.C. § 2254 for wit of habeas corpus by a
person in state custody. The district court summarily di sm ssed
Doward’s 8 2254 application as tine barred by the one-year
statute of [imtations in the Antiterrorismand Effective Death
Penalty Act (AEDPA).

The district court did not have subject matter jurisdiction

to entertain Doward’ s 8 2254 application. 1In Pleasant v. Texas,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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134 F. 3d 1256, 1257 (5th Gr. 1998), we addressed the claimof a
federal prisoner seeking 8 2254 relief “because his Texas
conviction was used to enhance the federal sentence for which he

is currently incarcerated.” W cited Maleng v. Cook, 490 U. S

488, 492 (1989), for the proposition “that a petitioner whose
sentence has expired is no longer ‘in custody’ for purposes of
that conviction, even if it was used to enhance his current or
future sentences.” Pleasant, 134 F.3d at 1258. Doward’'s state
sentence has expired and he is now in federal custody in Terre
Haute, Indiana, for a conviction fromthe United States District
Court for New Hanpshire. As in Pleasant, the district court did
not have subject matter jurisdiction over the 8 2254 application.
Accordingly, Doward’ s notions for a certificate of
appeal ability (COA) and | eave to proceed in forma pauperis (IFP)
are GRANTED. The judgnent of the district court is hereby
VACATED and the case REMANDED with instructions that it be
di sm ssed for |lack of subject matter jurisdiction.

MOTI ONS GRANTED; VACATED and REMANDED W TH | NSTRUCTI ONS



