IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60859
Conf er ence Cal endar

SAM SM TH,

Pl ai ntiff-Appellant,
ver sus
STEVE W PUCKETT ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:97-CV-53-S-B

August 19, 1998
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Sam Smth, M ssissippi Inmate #13553, appeals the di sm ssal
for frivolousness of his civil rights conplaint asserting the
deni al of adequate nedical care.

He argues that the nedical record was inproperly used to
counter his testinony at the Spears™ hearing. Qur review

detects no inproper use of the nedical record.

Smth argues that his conpl aint should not have been

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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di sm ssed because his nedical-care claimis viable. He asserts
that he was deni ed necessary nedi cal care, which violates the
Ei ght h Arendnent, because he continues to experience pain and
ot her synptons. He asserts that he does have a real nedical
condition, as proved by his prior treatnent at the Veterans

Adm ni stration (VA) hospital and that he has never demanded the
“best” nedical care, only the nedical care to which he is
entitled as a mlitary veteran. W have carefully reviewed the
argunents and the appellate record. W conclude that Smth’s
all egations do not anpbunt to a deprivation of nedical care

inplicating the Eighth Arendnent. See Bafiuelos v. MFarland, 41

F.3d 232, 235 (5th Gr. 1995); Varnado v. Lynaugh, 920 F.2d 320,

321 (5th Gr. 1991). Thus, the district court did not abuse its
discretion in dismssing the conplaint as frivolous. See

McCorm ck v. Stalder, 105 F.3d 1059, 1061 (5th Cr. 1997).

Al l pending notions are DEN ED

AFFI RVED.



