IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60775
Summary Cal endar

RUTHI E TYUS, Admi nistratrix of the Estate of Sins Tyus,
Deceased,

Pl ai ntiff-Appellant,

V.

RCG M SSI SSI PPl | NC, doi ng busi ness as Kidney Care |nc,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(1: 96- CV-285-S-D)

January 5, 1999
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Dorothy and Sins Tyus brought this action agai nst defendant-
appel l ee RCG M ssissippi, Inc. alleging negligence, nmalicious
prosecution, abuse of process, and intentional infliction of
enotional distress arising out of Dorothy Tyus’s dialysis
treatnment. The district court granted defendant-appellee’ s

nmotion for summary judgnment on Sins Tyus’s clainms and di sm ssed

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Dorothy Tyus’s clains. W affirm

| .  FACTUAL & PROCEDURAL BACKGROUND

Dorothy Tyus, a blind person with end stage renal disease,
began receiving dialysis treatnent from defendant-appell ee RCG
M ssissippi, Inc. (RCG in June 1995. Her husband, Sins Tyus,
usual ly escorted her into the clinic and to her dialysis chair.
In April 1996, Dorothy Tyus alleged that a RCG nurse negligently
al l owed her to bleed for a prol onged period of tine.

In May 1996, RCG wote Sins Tyus a |letter requesting that he
only assist Dorothy Tyus into the building and not acconpany her
to her chair. RCG alleges that Sins Tyus had becone belligerent
and aggressive with the staff and harassed other patients. RCG
accused Sins Tyus of not abiding by this restriction and stated
in an August 22, 1996 letter that he was barred fromentering RCG
property and that | ocal authorities would be called if he did so.
Sins Tyus did enter RCG property on August 30, 1996, and RCG had
himarrested by the local police departnent. Sins Tyus was
convicted in nmunicipal court for trespass and paid a fine.

Dorothy and Sins Tyus filed this suit in state court on
August 20, 1996, alleging RCG breached its duty of care to
Dorothy Tyus by inproperly treating her in April 1996. RCG
renoved the case to the United States District Court for the
Northern District of Mssissippi on the basis of 28 U S. C
8§ 1441(a). Dorothy and Sinms Tyus anmended their conplaint in

February 1997, adding clains of malicious prosecution, abuse of



process, and intentional infliction of enotional distress arising
out of Sinms Tyus’'s arrest. Dorothy Tyus died in April 1997, and
RCG fil ed a suggestion of death with the court on May 5, 1997.
The district court granted RCG s notion for summary judgnent as
to Sins Tyus's clains in October 1997, and di sm ssed Dor ot hy
Tyus’ s cl ai ns because no notion for substitution had been nade.

See Tyus v. Kidney Care, Inc., 982 F. Supp. 422 (N.D. M ss.

1997). Sinms Tyus tinely appeal ed both the grant of sunmmary
judgnment on his own clains and the dism ssal of Dorothy Tyus’s
clains. Sins Tyus died in February 1998, and this court
substituted plaintiff-appellant Ruthie Tyus as admnistratrix of
hi s estate.
1. DI SCUSSI ON

Rut hi e Tyus argues that the district court erred in
di sm ssing Dorothy Tyus’s clainms because a suggestion of death
was not served upon her estate as required by Rule 25 of the
Federal Rules of Cvil Procedure. Ruthie Tyus al so contends that
the district court erred in granting summary judgnent because
there were genuine issues as to the clains of malicious
prosecution, abuse of process, and intentional infliction of
enotional distress. W address each of these issues in turn.

A. Standard of Review

We review questions of |aw such as a district court’s

interpretation of a Federal Rule of Cvil Procedure de novo. See

Bellaire Gen. Hosp. v. Blue Cross Blue Shield, 97 F.3d 822, 827

(5th Gr. 1996). W also review the grant of summary judgnent by



a district court de novo. See Tol son v. Avondale Indus., Inc.,

141 F. 3d 604, 608 (5th Cr. 1998). W first consult the
applicable law to determ ne the material fact issues. See Baker
v. Putnal, 75 F.3d 190, 197-98 (5th GCr. 1996). “W then review
t he evi dence bearing on those issues, viewing the facts and
inferences to be drawn therefromin the |ight nost favorable to
the nonnoving party.” [d. at 198. Sunmary judgnment is
appropriate if “there is no genuine issue as to any material fact
and . . . the noving party is entitled to a judgnent as a matter
of law” Fed. R CGv. P. 56(c).
A. Dorothy Tyus’s O ains

Rul e 25(a)(1) provides that “[i]f a party dies and the claim
is not thereby extinguished, the court may order substitution of
the proper parties.” Fed R Cv. P. 25(a)(1). Once information
of a death is provided pursuant to a suggestion of death, a
representative has ninety days to file a notion to substitute.
See id.; Fed. R Cv. P. 25 advisory conmttee’ s note. The
suggestion of death upon the record is a statenent of the fact of

a party’'s death “served on the parties as provided in Rule 5 and

1 \Whether Dorothy Tyus's clainms survived her death is
determ ned under M ssissippi |law. See Ransomv. Brennan, 437
F.2d 513, 520 (5th Gr. 1971); see also Mss. Code Ann. § 91-7-
237 (“When either of the parties to any personal action shall die
before final judgnent, the executor or adm nistrator of such
deceased party may prosecute or defend such action.”). Neither
party argues that Dorothy Tyus’'s clains did not survive her
death, and M ssissippi courts have defined a “personal action” as
i ncluding actions “for the recovery of damages for the comm ssion
of an injury to the person or property.” Powell v. Buchanan, 147
So. 2d 110, 111 (Mss. 1962) (quoting 1 C. J.S. Actions § 1). W
therefore agree wwth the district court’s inplicit finding that
Dorothy Tyus’s clains survived her death.
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upon persons not parties in the manner provided in Rule 4 for the
service of a sutmmons.” Fed. R Cv. P. 25(a)(1).

Rut hi e Tyus contends that the suggestion of death that RCG
filed in the district court on May 5, 1997 was i nadequate to
begin the ninety-day period for a notion to substitute because
“the appropriate representative of the estate” was not served a
suggestion of death under Rule 4. Rather, RCG only served the
suggestion on the attorney of record, Rhonda Hayes-Ellis, who
represented Sinms Tyus and had represented Dorothy Tyus. Because
the representative of the estate was not personally served under
Rul e 4, Ruthie Tyus argues, Dorothy Tyus's clains should be
remanded for a trial on the nerits.

The flaw in Ruthie Tyus’s argunent, however, is her
adm ssion that Sins Tyus was the sole heir and successor of the
clai ns brought by Dorothy Tyus. Rule 25(a)(1) requires only that
“persons not parties” be personally served the suggestion of
death as provided in Rule 4; the suggestion shall be served on
parties “as provided in Rule 5.7 [d. Rule 5 requires that when
service is required upon a party represented by an attorney, “the
service shall be nmade upon the attorney unl ess service upon the
party is ordered by the court.” Fed. R Gv. P. 5(b). Sins Tyus
was clearly a party in this action, and therefore service of the
suggestion upon his attorney was proper under Rule 25 and
triggered the ninety-day period within which to file a notion to
substitute. Ruthie Tyus’s claimthat RCG was required to serve

Sins Tyus personally is in direct conflict with the clear



| anguage of the Federal Rules, and we therefore affirmthe
di sm ssal of Dorothy Tyus’'s clains.
B. Malicious Prosecution
Under M ssissippi |aw, Ruthie Tyus nust prove each of the

followng elenents to prevail on a malicious prosecution claim

(1) the institution or continuation of original judicial
proceedi ngs, either crimnal or civil;

(2) by, or at the insistence of RCG

(3) the term nation of such proceedings in Sins Tyus’s
favor;

(4) malice in instituting the proceedi ngs;

(5) want of probable cause for the proceedi ngs;

(6) the suffering of damages as a result of the action or

prosecution conpl ai ned of.

See Moon v. Condere Corp., 690 So. 2d 1191, 1194 (M ss. 1997);

Pugh v. Easterling, 367 So. 2d 935, 937 (M ss. 1979).

Rut hi e Tyus argues that Sins Tyus’s trespass conviction is
not fatal to her malicious prosecution claimbecause the
conviction was “procured through false testinony and w t hout
foundation of the law.” |In support of this argunent, Ruthie Tyus
cites an article in American Jurisprudence stating that
convictions are generally fatal to malicious prosecution clains
“in the absence of a direct and successful attack thereon based
on extrinsic fraud in its procurenent, such as . . . fraudul ent

or perjured testinony.” 52 Am Jur. 2d Malicious Prosecution

§ 179 (1970) (footnotes omtted).

Wil e the American Jurisprudence article may accurately
reflect the lawin sone jurisdictions, it is clearly not the | aw
in Mssissippi. In Mssissippi, “a conviction is conclusive

evi dence of probable cause for instituting a crimnal



prosecution, and a plaintiff, in a suit for malicious prosecution
based on a crimnal prosecution, nmust show that the crimnal
proceeding termnated in his favor as a condition precedent to
recovery.” Pugh, 367 So. 2d at 938. This is because “[i]f a
defendant is convicted on evidence obtained by fraud, perjury, or
ot her corrupt neans, adequate post conviction renedi es exi st
wher eby the conviction may be corrected.” Ruthie Tyus concedes
that Sinms Tyus’s crimnal proceeding did not termnate in his
favor, and therefore the district court properly granted RCG
summary judgnent on Ruthie Tyus's malicious prosecution claim
C. Abuse of Process

Rut hi e Tyus nust denonstrate the follow ng elenents to
prevail on her abuse of process claim (1) that RCG nade an
illegal and inproper perverted use of the process, a use neither
warrant ed nor authorized by the process; (2) that RCG had an
ulterior notive or purpose; and (3) that danage resulted to the

plaintiff fromthe abuse. See Mwon, 690 So. 2d at 1197. Abuse

of process differs frommalicious prosecution because nali cious
prosecution “is the enploynment of process for its ostensible
pur pose, but w thout reasonable or probable cause, whereas the
mal i ci ous abuse of process is the enploynent of a process .

to obtain an object which such a process is not intended by |aw

to effect.” Mssissippi ex rel. Foster v. Turner, 319 So. 2d

233, 236 (M ss. 1975).
Rut hi e Tyus argues that RCG secured the arrest of Sinms Tyus

inretaliation for Dorothy and Sins Tyus’s filing suit against



RCG and that RCG attenpted to punish themfor exercising their
rights. RCGclainms it secured the arrest of Sinms Tyus because of
his unruly behavior and his failure to heed its warning in its
August 22, 1996 letter not to enter its property. In the context
of the legitimate purposes RCG expresses and of the circunstances
surrounding Sins Tyus’s arrest, Ruthie Tyus has “a difficult
burden” to prove that RCG s primary purpose was sonet hi ng ot her

than that contenplated by the statute prohibiting trespass.

Wlcon, Inc. v. Travelers Indem Co., 654 F.2d 976, 986 (5th G
Unit A Aug. 1981). OQur exam nation of the record convinces us
that Ruthie Tyus has not net this burden.

RCGinitially requested that Sins Tyus curtail his
activities on RCG properties in May 1996, three nonths before he
and his wife filed this suit. RCG wote its August 22, 1996
letter warning Sinms Tyus not to enter RCG property on the sane
day that Sins Tyus's attorney mailed RCG the summopns and
conplaint. RCG did not receive the summons and conpl aint until
August 26, 1996, and there is no evidence that RCG knew of the
lawsuit prior to August 26, 1996. RCG thus could not have issued
its warning to Sins Tyus in retaliation for the lawsuit, and
Rut hie Tyus points to no evidence except the conclusory
all egations of Dorothy and Sins Tyus that RCG had Sins Tyus
arrested for any reason other than the unruly behavior of which

it conplained in its May and August 1996 letters. See Dougl ass

v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1429 (5th Gr. 1996)

(en banc) (“[Clonclusory allegations, specul ation, and



unsubstanti ated assertions are i nadequate to satisfy the
nonnmovant’s burden.”). W therefore agree with the district
court that Ruthie Tyus fails to raise a genuine issue as to the
primary purpose of RCG s use of process and we affirmits grant
of summary judgnent on this issue.
D. Intentional Infliction of Enotional D stress

The standard of recovery for intentional infliction of
enotional distress “requires conduct ‘so outrageous in character,
and so extrene in degree, as to go beyond all bounds of decency
and to be regarded as atrocious, and utterly intolerable in a

civilized comunity. Morrison v. Means, 680 So. 2d 803, 805-06

(M ss. 1996) (quoting Restatenent (Second) of Torts 8§ 46). “It
has not been enough that the defendant has acted with an intent
which is tortious or even crimnal, or that he has intended to
inflict enotional distress, or even that his conduct has been

characterized by ‘malice.”” Wng v. Stripling, 700 So. 2d 296,

306 (M ss. 1997) (quoting Restatenent (Second) of Torts 8§ 46 cnt
d). Rather, extrene and outrageous conduct is conduct “which the
recitation of the facts to an average nenber of the comunity
woul d arouse his resentnent against the actor, and lead himto

exclaim*‘Qutrageous.’” 1d.; see Jenkins v. Gty of Genada, 813

F. Supp. 443, 447 (N.D. Mss. 1993) (citing Wlson v. Mnarch

Paper Co., 939 F.2d 1138, 1143 (5th GCr. 1991).
Rut hi e Tyus argues that RCG s decision to prohibit Sins Tyus
fromentering the dialysis facility, and to have himarrested for

ulterior notives, evokes outrage or revulsion. After review ng



the record, however, we disagree. Sins Tyus learned in May 1996
and agai n one week before he was arrested that his access to
RCG s facility would be restricted because of his unruly
behavior. Although his presence undoubtedly increased his wife’'s
confort, there is no evidence that Dorothy Tyus was m streated
when RCG staff assisted her into the RCG facility. Even after
recei ving the August 22, 1996 letter and a verbal warning not to
enter RCG property, Sins Tyus asked RCG s security guard to cal
the police, entered RCG property in their presence, and was
arrested. As unfortunate as Dorothy and Sins Tyus’ situation may
have been, it does not denonstrate outrageousness and does not go
beyond all bounds of decency. W therefore affirmthe district
court’s grant of sunmary judgnent on Ruthie Tyus’s intentional
infliction of enotional distress claim
[11. CONCLUSI ON

For the foregoing reasons, we find that the district court

correctly granted summary judgnent in favor of defendant-

appel l ee. The judgnent is AFFI RVED
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