IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60695
Summary Cal endar

GLENN A. HERRI NGTON,
Petiti oner,

ver sus

FEDERAL AVI ATI ON ADM NI STRATI ON,
Respondent .

On Petition for Review froma Final O der
of the Federal Aviation Adm nistration
(97- SW08)

August 28, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

This is a petition for review brought by denn Herrington
followng an adverse ruling of the FAA Appeals Panel. The FAA
reassi gned Herrington and downgraded him in pay based upon his
alleged falsification of tine records, failure to attend a
mandatory neeting, and possession of a conflict of interest.
Herrington appealed, and the Appeals Panel found sufficient
evidence to sustain only the record falsification and attendance
charges, but it upheld the penalty inposed by the FAA. Herrington

now seeks review fromthis court.

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In his original brief, Herrington does not explicitly
chal l enge the findings of the Appeals Panel, which we find anply
supported by the record anyway. Rather, Herrington rai ses a nunber
of procedural challenges. He first conplains that he was denied
uni on representation at the Appeal s Panel hearing, aright whichis
provided to certain FAA enployees under a federal collective
bargai ni ng agreenent. Al though he was denoted to a position that
carries with it a right to union representation, at the tinme his
denotion was i nposed, Herrington was a supervisory enpl oyee w t hout
uni on-representation rights. Because Herrington was not a nenber
of the bargaining unit at the tine the adverse enploynent action
was taken against him he is not entitled to rely upon the
grievance procedures of the collective bargaining agreenent. See

Devine v. Levin, 739 F.2d 1567, 1572 (Fed. Cr. 1984). |Indeed, if

Herrington were covered by the collective bargaining agreenent,
then he would not be entitled to an appeal with the FAA Appeals
Panel , which he hinself sought.

Herrington also cites several errors in the manner in which
hi s Appeal s Panel hearing was conducted. Qur review of the record
reveals that Herrington failed to object to these purported errors
during the hearing and, in fact, expressly acquiesced in many of
them Having failed to object, Herrington waived these purported
errors. See 49 U S.C. 8§ 46110. W are convinced that the Appeal s
Panel hearing was conducted in a fair manner and produced a
reliable result.

PETI TI ON DEN ED.



