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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JAVI ER FI GUERQOA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(1: 96- CR-50-Br G

Novenber 5, 1998

Bef ore REYNALDO GARZA, STEWART and PARKER, Circuit Judges.
PER CURI AM *
Javier Figueroa appeals his convictions for conspiracy to

inport cocaine into the United States and ai di ng and abetting the
i nportation of cocaine. W affirm
PROCEDURAL HI STORY
Fi gueroa was indicted wth three other persons for conspiracy

to inport cocaine fromCosta Ricainto the United States and ai di ng

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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and abetting the inportation of cocaine. One of his codefendants,
Martin Navarro, pleaded guilty prior totrial and testified for the
Governnent; a second, Alfren Quintero, was discharged after the
Governnent rested its case at trial; and the third, Mery Cardenas,
Fi gueroa’ s conpani on when he was arrested, was dism ssed after the
jury was unable to reach a verdict in her case.

Figueroa filed a pretrial notion to suppress evidence seized
fromhis person at the tine of his arrest, that is, a sheet of
facsimle (“fax”) paper containing incrimnating information. The
nmotion al so sought to suppress a witten confession he nade to | aw
enforcenent agents after his arrest. Foll ow ng an evidentiary
hearing, the |l ower court denied the notion.

Fi gueroa was convicted on both counts and sentenced to 121
nmont hs i npri sonment and five years supervi sed rel ease on each count
to run concurrently.

FACTS

On Saturday, Septenber 14, 1996, United States Custons agents
stationed in Qulfport, Mssissippi, received information that a
Forest Line notor vessel carrying cocaine was due to arrive at the
Port of Pascagoula, M ssissippi, on Mnday, Septenber 16, 1996.
The agents were informed that the cocaine would be under the
control of two crew nenbers, “Marvin” and “Al bert,” and that the
comunity of Gautier, M ssissippi, and two | ocal stores, K-Mart and
Hudson’ s, had sone part in the plan.

A Forest Line notor vessel nanmed the Forest Link was in fact

due to arrive in Pascagoula fromCosta Rica on Septenber 16, 1996



The ship was two days late, but it finally arrived i n Pascagoul a at
5:30 a. m on Wednesday, Septenber 18, 1996. Custons agents boarded
the ship alnost immediately and obtained a crew |ist. Martin
Navarro and Al fren Quintero, who the agents believed m ght be the
“Martin” and “Albert” referred to in their intelligence, were on
board the ship. Shortly thereafter, agents conducted a border
search of the ship and discovered twenty kil ogranms of cocai ne, as
wel | as evidence linking Navarro and Quintero to the drugs.

Modesta McNeil, a security guard at the port, testified that
on Septenber 16, 1996, the date the ship was originally schedul ed
to dock i n Pascagoul a, Fi gueroa and codef endant Mery Cardenas drove
up to the guard shack. Figueroa got out of the car and inquired
about the Forest Link. She told himthe ship had not arrived, and
he asked for a tel ephone nunber that he could call to find out if
the ship had cone in. MNeil wote down the guard shack tel ephone
nunber on a slip of paper and gave it to Figueroa. McNei |
testified that Figueroa had a Spani sh accent and that she received
numer ous phone calls froma man with a Spanish accent inquiring
about the Forest Link. The calls were unusual in that in the 15 or
16 years she had worked there, she had never received so many calls
in one day inquiring about a ship.

Angel a Durden, another port security guard, also testified at
trial. Durden was on duty on Septenber 18, 1996, the day that the
Forest Link arrived and was searched by the agents. On that day,
Cardenas cane to the port in a car driven by a man who | ooked |ike

def endant Fi gueroa. They parked down the street instead of driving



up to the guard shack. Cardenas got out of the car and asked if
she coul d get soneone (who Durden under st ood was Cardenas’ husband)
off the ship. Fi gueroa drove up and spoke to Cardenas in a
| anguage ot her than English. Cardenas then wote “Samanta” and an
800 phone nunber on a slip of paper and asked the guard to give it
to “Marvin” and to |et Marvin know that she had al ready nmade two
trips to the port and that she could not keep com ng back to the
ship. Durden wote “Marvin” on the bottom of the paper and wote
Figueroa’'s |license plate nunber on the back as he drove away from
the shack. She also nade a note on the |og sheet with the nanes
“Doris, Marvin and Al fred,” based on her conversation wi th Cardenas
and turned it over to the custom agents.

The custom agents had learned earlier in the day that a
Hi spanic male and/or female in a vehicle |like Figueroa s had
i nqui red about the ship on the day it was scheduled to arrive; they
al so knew that the femal e had been asking for a crew nenber naned
Marvin, claimng he was her husband. While Figueroa and Cardenas
were at the guard shack talking to Durden, the agents noticed
Figueroa’s vehicle and followed it when it left. As the agents
foll owed the vehicle in four unmarked cars, it abruptly pulled into
a gas station, turned around and headed in the opposite direction.
Fi gueroa then drove into a hospital parking | ot, where he got out,
wal ked to the door of the hospital, stopped, and went back to his
vehi cl e. He then left the parking lot, drove a short distance,
turned around, went back to the parking | ot and parked. The agents

pulled their cars in next to Figueroa s and approached him



Fi gueroa got out of his car and wal ked toward the agents,
acting “very excited and aggressive.” Mery Cardenas al so got out
of the car. Figueroa was asked to put his hands on the hood of the

car to calmhimdow and to allow the agents to get the situation

under control. He was patted down for weapons, but none were
f ound. An agent asked Figueroa for his identification and he
replied that his driver’s license was in “that pocket.” Based on

Fi gueroa’ s hand novenents, Agent Brown understood that the |icense

was in his back left pocket. Brown reached into that pocket and
renoved a “handful of papers, cards,” including Figueroa's driver’s
license.

Unsolicited by the agent, Figueroa explained that he was on
vacation, going from New York to Texas. The agent asked hi m what
he was doing in the Pascagoul a area. He replied that he was there
to see the big ships, that he sent the | ady acconpanying himto the
guard shack to get permission to go in and see the big ships and
that he had a canera in his vehicle to take pictures of them
Brown believed Figueroa was |lying to him because he had
information that Cardenas had inquired at the guard shack about a
crew nenber with the sane nane as the suspected drug snuggler,
rather than asking for tourist information about the ships as
Fi guer oa cl ai ned. Cardenas made a separate statenent to the
agents that essentially tracked Figueroa's vacation story.
Fi gueroa and Cardenas both gave consent for the agents to search
their vehicle. During the search they discovered a handwitten

note with the words “guard shack” and two Pascagoul a phone nunbers.



They al so di scovered notel receipts in the nane of Jorge Estrada.
Agent Brown testified that at that point, he believed his original
reasonabl e suspicion had ripened into probable cause to believe
t hat Fi gueroa was involved in the schene to i nport cocaine. During
the resulting search, which Agent Brown conducted prior to and
incident to the arrest, he discovered the fax in Figueroa' s right
front pocket.

After telling Figueroa that he believed that Figueroa was
involved with the cocaine discovered on the ship, Agent Brown
pl aced Figueroa under arrest and gave him Mranda warnings.
Fi gueroa began crying and gave a statenent admtting that he had
been offered $20,000 to pick up the drugs and take them to New
Jersey, although he thought the package would contain marijuana
rat her than cocaine. Figueroa |ater gave an incul patory st atenent
inwiting at the Custons Ofice after being advised of his rights
agai n.

MOTI ON TO SUPPRESS

Fi guer oa noved to suppress the fax found in his pocket as well
as his subsequent oral and witten statenents. On appeal, he
chal | enges the district court’s denial of that notion. “W review
findings of fact rendered after a suppression hearing for clear

error and concl usions of | aw de novo. W view the evidence in the

Iight nost favorable to the party that prevailed -- the Governnent
here -- and consider both evidence offered at the suppression
hearing and admtted at trial.” United States v. Minoz, 150 F. 3d

401, 411 (5th Cr. 1998)(citations omtted).



The district court set out its reasons for denial orally in
the record. The district court held that the fax was seized in a
val id search incident to arrest and that probabl e cause existed for
that arrest. Further, the district court held that the statenments
Fi guer oa gave subsequent to the arrest and M randa warni ngs were
vol untary, and not the product of coercion, threats or prom ses.

We must determ ne whether the agents exceeded the perm ssible
paraneters of the original stop, whether probabl e cause for arrest
had developed at the tinme Agent Brown reached into Figueroa’'s
pocket and retrieved the fax and whether that retrieval was within
t he bounds of a search incident to arrest.

The agents had the followng information at the tinme of the
stop: cocaine had been found on board the Forest Link; a Hi spanic
man and woman had i nquired several tines about the arrival of the
vessel ; the woman had i nfornmed port security that she was trying to
contact her husband aboard the vessel, who she identified by the
sane nane as one of the suspects; Figueroa and Cardenas matched t he
description of the H spanic man and wonman he parked his vehicle an
unusual distance fromthe security shack on the day of his arrest
whil e Cardenas talked to the guard and he drove evasively when
fol |l owed by unmarked police cars.

During the stop, it devel oped that Cardenas had used at | east
three different nanmes (Doris, Samanta and Mery) and that Figueroa
had registered in a hotel under the nanme Estrada. Further, they
told the agents they were sightseeing on vacation, contradicting

the story that Cardenas had told port security about attenpting to



contact her husband. The identity of Figueroa and Cardenas as the
Hi spani ¢ individuals who had been nmaking inquiry earlier at the
port was confirmed by the slip of paper with “guard shack”
t el ephone nunbers on it. At this point, the agents’ reasonable
suspi ci on was strengthened i nto probabl e cause. See United States
v. Espi noza-Seanez, 862 F.2d 526, 533 (5th Gr. 1988)(fact that
defendant |ied to agent, was nervous and sweating profusely,
conbined wth reasonable suspicion the agents already had,
strengt hened that suspicion into probabl e cause).

The fact that the formal arrest followed the search which
yielded the fax does not prevent it from being incident to the
arrest, so long as the fruits of the search incident to the arrest
are unnecessary to support probabl e cause for the arrest. Raw i ngs
v. Kentucky, 448 U. S. 98, 111, n.6 (1980). Here, the fax was not
necessary to provide the agents probabl e cause to arrest Fi gueroa.
We therefore agree with the district court that the chall enged
search was a valid search incident to arrest.

On appeal, Figueroa does not dispute that the agents had
reasonabl e suspicion to support a Terry stop, or that asking for
identification, questions about destination and a patdown for
weapons were a legitimate part of such a stop. See Terry v. OChio,
392 U.S. 1 (1968). Rat her, Figueroa contends that the agent
exceeded the limts of a Terry stop when he reached i nto Figueroa’s
pocket and retrieved the papers containing the driver’s |license and
t hat the subsequent discovery of the fax in Figueroa s front pocket

was the “fruit of the illegal search” which had previously yielded



the driver’s license. W reject this argunent. |In response to the
agent’ s request for identification, Figueroa answered, “My driver’s
license is in that pocket.” H s words were acconpanied by a
gesture indicating which pocket it was in and acqui escence in the
officer’s retrieval of the license. Assumng the agent’s actions
can be «correctly characterized as a warrantless search of
Fi gueroa’s pocket for a driver’s license, it was reasonabl e under
all the facts and circunstances, for the officer to believe that he
had Figueroa’s consent for such a limted search. See United
States v. Jaras, 86 F.3d 383 (5th Cr. 1996)(considering the
obj ecti ve reasonabl eness of the officer’s belief concerning the
scope of the search to which the defendant consented i n determ ni ng
the constitutionality of a warrantl ess search).

Moreover, it is not clear that finding the fax was the “fruit”
of the officer’s retrieval of the driver's license. The |icense
was valid, confirnmed the information Figueroa had given the agents
concerning his identity and did not contribute to the probable
cause which eventually resulted in his arrest.

Finally, Figueroa has pointed to nothing in the record and we
find nothing to indicate that the agents exceeded |imts of tinme or
scope i nposed by our jurisprudence on an investigative stop.

We therefore affirmthe district court’s denial of Figueroa s
nmotion to suppress.

SUFFI Cl ENCY OF THE EVI DENCE
Fi gueroa contends that the evidence was insufficient to

support either count of conviction. W find these points of error



to be without nerit.
CONCLUSI ON

For the foregoing reasons, we AFFIRM Fi gueroa’s convictions.
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