IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60540
Summary Cal endar

PAMELA KEI TH,
Pl ai ntiff-Appellee,
VERSUS

MAURY L. SCHUH,
In H s Individual Capacity,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(1: 96-CV-39-D- D)

August 17, 1998

Before JONES, SM TH, and STEWART, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Maury Schuh appeal s the partial denial of sunmary judgnent on
Panela Keith's First Amendnent retaliation claim brought under
42 U.S.C. 8§ 1983. Concl udi ng that Schuh had probable cause to
arrest Keith and that, once under arrest, Keith was properly placed
in a detention cell, we reverse and render summary judgnent in

favor of Schuh.

* Pursuant to 5m Gr R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



| .

A young-soundi ng woman claimng to be G adys Welch called in
a prescriptionrefill to a pharmacy. Know ng Welch to be an ol der
woman, the pharmaci st was suspi ci ous and began nmaeki ng phone calls.
There is a factual dispute as to whether Welch told the pharnaci st
that she had asked her daughter and son-in-law to pick up the
prescription for her. 1t is undisputed, however, that the doctor's
office that had witten the prescription inforned the pharnaci st
that there had been other problens with the prescription and that
he shoul d consider the prescription canceled and should refuse to
fill it for anyone. It is also undisputed that the pharmaci st then
called the police, telling themthat both Wl ch and the prescri bing
doctor had disclained any authority for anyone to pick up the
prescription.

Roy Moreno, Keith's husband, eventually arrived to pick up the
drugs, and Lee County Deputy Sheriff Maury Schuh confronted him
After a conversation with Mreno, Schuh escorted himto Mreno's
car, where Keith and a small child were waiting. Schuh asked them
to follow himback to the sheriff's departnent, and they did so.

Schuh pl aced Moreno and Keith in separate roons and questi oned
them According to Keith, Schuh questioned her for about five to
seven m nutes. At one point, according to Keith, a heated exchange
t ook pl ace:

| said, ook, let ne tell you sonething, I would not risk

going to jail over 12 half of a mlligramnerve pills when

|"ve got 90 that's a | ot stronger than the ones she's got.

He said, oh, you do? He said, well, I'll tell you what

"Il do, I'Il call the Wl fare on you right now and have

your kid took away from you
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* * *

| said, you pick up that nother fucking phone and you cal
"em And | junped out of that chair and | said, you don't
threaten ne to call no Welfare on ne because | ain't done

a damm thing. | said, | had permssion to pick that
medi cine up and i f you don't believe ne, that's tough. He
said, you're going inthe cell. | said, put ne in there.
Because | didn't care. | ain't scared of none of 'emdown
t here.

* * *

And he's lucky | didn't knock him through that wall

because | didn't care if | sat in that jail for alittle

while. . . . | nean, that's how nmad he made ne when he
threatened nme with that Wl fare.

After this alleged exchange, Schuh had anot her officer place
Keith in a detention cell, where she renmai ned, by her estimation,
about ten or fifteen mnutes, during which tinme she sat on a cot
and snoked cigarettes. After spending |less than an hour at the
Sheriff's Departnent, Keith and Mreno were rel eased.

A few weeks later, Schuh swore out a warrant for Keith's
arrest, charging her with felony conspiracy to obtain a controlled

substance and with uttering a forgery. These charges were |ater

di sm ssed.

1.
Keith alleged that she had been arrested and prosecuted
W t hout probable cause, in violation of the Fourth Amendnent, and
that her brief incarceration had been in retaliation for her
exerci se of protected speech, in violation of the First Anmendnent.
Schuh noved for sunmary judgnent on the basis of qualified
i nuni ty. The district court granted sunmary judgnent on the
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Fourth Anmendnent clains, which action Keith does not appeal, but

denied it on the First Amendnent claim

L1l

Where summary judgnent is denied in a civil rights action on
the basis of an officer's imunity fromsuit, the coll ateral order
doctrine permts an interlocutory appeal. Mtchell v. Forsyth
472 U.S. 511 (1985); Hale v. Townley, 45 F.3d 914, 918 (5th Gir.
1995) . Qur review of such appeals is limted by the extent to
which the district court's action was based on issues of |aw,
rather than of disputed fact. See Johnson v. Jones, 515 U. S. 304,
313-18 (1995).

The existence of sone disputed issues of material fact does
not necessarily preclude our review, however. Rat her, we may
decide, as a matter of |aw, whether those historical facts deened
adequat el y supported by the record neet the applicable standard of
qualified imunity. See Behrens v. Pelletier, 516 U. S. 299 (1996);
Col eman v. Houston I ndep. Sch. Dist., 113 F.3d 528 (5th Cr. 1997).
Wiere a district court has not identified what facts it deens
adequately supported, “a court of appeals may have to undertake a
cunbersone review of the record to determne what facts the
district court, in the light nost favorable to the noving party,
i kely assuned.” Behrens, 516 U. S. at 313 (quoting Johnson,
515 U. S. at 319).

Here, there is no doubt that many of the facts relating to the

availability of qualified immunity are in dispute. Thi s al one



however, cannot enable Keith to survive summary judgnent, for the
Behrens Court held that the denial of qualified imunity is not
i mune frominterlocutory appeal sinply because it “rested on the
ground that material issues of fact remain.” 516 U S at 312
(internal punctuation omtted). For an appeal to be forecl osed,
the facts in dispute nust be necessary toSS"not truly 'separable'”
frongSthe availability of qualified imunity. 1d.

We may take the undi sputed facts and assune the resol ution of
di sputed facts in Keith's favor, and apply the resulting factual
scenario to the correct |l egal standard. See id.; Baker v. Putnal,
75 F.3d 190, 197 (5th cir. 1996); Nerren v. Livingston Police
Dep't, 86 F.3d 469, 472 (5th CGr. 1996); Cantu v. Rocha, 77 F.3d
795, 802 (5th Cir. 1996). If we find, on the basis of these facts,
that Schuh is entitled to qualified imunity, any resol ution of the
di sputed facts becones immterial. Having jurisdiction over the

appeal, then, we review the partial denial of sunmmary judgnent

de novo. See Col eman, 953 F. 3d at 533.

| V.

Qualified immunity shields governnment officials performng
discretionary functions from personal liability for damages
“insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person
should have known.” Harlow v. Fitzgerald, 457 U S. 800, 818
(1982). Qualified imunity is a defense not only to liability but
also fromsuit altogether. Mtchell v. Forsyth, 472 U S. 511, 526



(1985).

To determ ne whether qualified inmmunity is available to a | aw
enforcenent officer, a court nust inquire into the “objective | egal
reasonabl eness” of his actions. Behrens, 516 U.S. at 306. W nust
determ ne whether the plaintiff has alleged a violation of a
constitutional right clearly established at the tine of the
unfortunate event, Mangieri v. difton, 29 F.3d 1012 (5th Gr.
1994), for if no right was violated, the |awsuit nust end. |If a
constitutional right has been violated, we nust assess the
obj ecti ve reasonabl eness of the officer's actions. |Id.

Qualified imunity protects governnent officials “as |ong as
their actions could reasonably have been thought consistent with
the rights they are alleged to have violated,” Pfannstiel v. Cty
of Marion, 918 F.2d 1178, 1183 (5th Cr. 1990) (quoting Anderson v.
Creighton, 483 U S. 635, 638 (1987)), and thus it protects “all but
the plainly inconpetent or those who knowingly violate the |aw,”
Mal |l ey v. Briggs, 475 U. S. 335, 341 (1986). |If reasonable officers
could differ on the lawulness of a defendant's actions, he is
entitled to imunity fromsuit. Pfannstiel, 918 F.2d at 1183; see
al so Malley, 475 U S. at 341.

V.
Schuh contends that Keith's “I ain't done a dam thing”
di atri be was not speech protected by the First Anendnent. W need
not reach this issue, for Schuh's treatnent of Keith was entirely

wthin the scope of his authority, and Keith has presented no



evidence that Schuh retaliated in any way.

No one di sputes that Schuh's placenent of Keith in a detention
cell would have been entirely appropriate, but for the alleged
retaliatory notive. Schuh detained Keith without a warrant, to be
sure, but this brief detention was supported by probable cause,
nanmel y her participation in an apparent schene to obtain controlled
subst ances.”

Keith rests her entire case on the theory, apparently derived
fromM. Healthy Board of Educ. v. Doyle, 429 U S. 274 (1977), that
Schuh's all eged retaliatory ani mus renders his otherw se proper act
unconsti tutional . Again, we may avoid addressing the nerits of
this theory, for even under Keith's proposed inquiry into Schuh's
subjective intent, Keith has presented no conpetent sumary
j udgenent evidence as to Schuh's alleged retaliatory aninus.

Keith bears the burden of setting forth specific facts show ng
that there is a genuine issue for trial. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . She has failed to do so. Aside from her bald and
concl usional allegations of retaliations, thereis noindicationin
the sunmary judgenent record that Schuh intended to retaliate. On
the contrary, the only evidence we have of Schuh's subjective
intent is his deposition testinony that he placed Keith in a

detention cell because he believed she m ght pose a security threat

" Cf., e.g., City of Riverside v. MlLaughlin, 500 U S. 44, 52-57 (1991)
(warrantl ess detention for 48 hours); Brinegar v. United States, 338 U. S. 160,
175-78 (1949) (probabl e cause determi nation); Onelas v. United States, 516 U S.
690, 695-97 (1996).



if left unsecured and unsupervised. Keith has given us no reason
to doubt that testinony, so there is no disputed i ssue of materi al
fact.

Theref ore, we nust concl ude t hat SSat t he very | east SSr easonabl e
of ficers coul d di sagree as to the reasonabl eness of Schuh's actions
in confining Keith to the detention cell. Because Schuh's
allegedly violative acts were objectively reasonable, he is
shi el ded frompersonal liability for those acts under the doctrine
of qualified imunity. See Pfannstiel, 918 F.2d at 1183.

The partial denial of summary judgnent is REVERSED, and
judgnent i s RENDERED for Schuh.



