IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-60422
Summary Cal endar

ALLAN STEWART LI PSCHI TZ,
Pl ai ntiff-Appellant,
ver sus
JOE PRICE, Sheriff, Sheriff of Harrison
County, M ssissippi; HARRI SON COUNTY;
M KE FAYARD; FIDELITY AND DEPCSI T COVPANY
OF MARYLAND,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of M ssissippi

July 30, 1998
Bef ore REAVLEY, DAVIS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Allan Stewart Lipschitz brought a 42 US C. § 1983 suit
alleging clains of cruel and unusual punishnment, denial of due
process, exposure to risk with deliberate indifference, as well as
state | aw negl i gence agai nst appel | ees Harri son County, M ssi ssi ppi

(the County); Harrison County, M ssissippi, Sheriff Joe Price and

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Deputy Sheriff M ke Fayard. Li pschitz clained that while
incarcerated in the Harrison County Jail, he was required to clinb
to a point thirty feet above the floor to perform work, and that
while performng the work he fell and was seriously injured.

The district court dismssed the clainms against Price and
Fayard finding that Lipschitz knowi ngly and voluntarily wai ved any
§ 1983 claimincluding his right to hold appellees |liable for any
injuries he received while participating in the work program The
court dismssed the clains against the County as “the clains
agai nst the Sheriff, whose edicts or acts may fairly be said to
represent official policy for which the County my be held
responsi ble wunder Section 1983 are thus also waived by the
plaintiff.” Lipschitz conplains on appeal that the district court
erred in granting sunmmary judgnent to appell ees. W affirmthe
summary judgnent but for different reasons than those articul ated
by the district court.

Harrison County Sheriff’'s Departnment has a work program in
whi ch sel ected i nmat es nay serve as trustees thereby receiving nore
freedom as well as other benefits not otherw se enjoyed by the
general inmate popul ation. Lipschitz executed an |Inmate Request
form seeking “to work in maintenance or any position available.”
Li pschitz was granted trusty status pursuant to this request. In
order to begin his work as a trustee, Lipschitz was required to

sign a one-page “Absol ute Rel ease” which provides that:



I n consideration of the opportunity to participateinthe
program and the sentence reduction earned thereby, | do
hereby rem se, rel ease, forever di scharge and covenant to

hol d harml ess the Harrison County, Sheriff’s Departnent,

the Harri son County Board of Supervisors, and Sheriff Joe

Price, their representatives . . . from any and all

actions, causes of action, clains, denmands, danages,

costs, expenses, loss of services, loss of consortium

| oss of conpani onship, injuries, property clains, death

clainms, wongful death clainms, nedical paynents, and

conpensation of every kind, type, and character

what soever, on account of or as a result of or in any way

arising out of any . . . accidents, or injuries which may

be sustained by ne as a result of or during the course of

my participation in the work outlined above.

W review a grant of sunmary judgnent de novo applying the
sane standard as the district court. Sunmary judgnent is proper
when, viewing the facts in the light nost favorable to the non-
movant, no genuine issues of material fact exist that would
necessitate a trial.! Appellees argue that the district court’s
grant of summary judgnent shoul d be affirnmed on three grounds: (1)
Li pschitz voluntarily and know ngly signed the rel ease and wai ver
agreeing to hold harm ess appellees for any injuries sustained
while participating in the work program (2) Lipschitz failed to
show that appellees subjected Lipschitz to cruel and unusual
puni shnment; (3) Price and Fayard are entitled to qualified inmmunity
fromLipschitz’'s state tort clains; and (4) the County is entitled
to sovereign inmmunity.

Vol untary and Know ng Rel ease.

Lenell e v. Universal Mg. Corp., 18 F.3d 1268, 1272 (5th Cir.
1994) .



Under M ssissippi |aw, whether or not Lipschitz’'s rel ease was
knowi ngly and voluntarily executed is a question of fact, not |aw.?
| ssues of good faith, voluntariness, and duress are questions
properly submtted to a jury.® W believe that Lipschitz, in his
deposition, raised an issue of his voluntary execution of the
rel ease and decline to affirmthe judgnent on that ground.

Appel | ees contend, and the district court held, that Lipschitz
voluntarily and knowingly signed the absolute release thereby
wai ving his rights to pursue |l egal clains for viol ati ons of federal
and state law. Initially, the district court determned that the
record | acked testinony regardi ng whet her Li pschitz voluntarily and
knowi ngly entered into the rel ease. The court alsoinitially found
insufficient the evidence concerning what procedures and
circunstances surrounded Lipschitz’s obtaining and signing the
rel ease.

Appel l ees offered into evidence the affidavit and testi nony of
Bruce Carver in response to the court’s findings. In his
affidavit, Carver stated that Lipschitz requested to participate in
the work programtwo days after he was sentenced and that Lipschitz
signed and submtted the I nmate Request Form Carver cl ai ned that
he advi sed Lipschitz that “if he was accepted as a Trusty, and was

allowed to participate in this program that he woul d have to read

2Smth v. Sneed, 638 So.2d 1252, 1259 (Mss. 1994); City of
Meridian v. Godwi n, 185 So.2d 433, 438 (Mss. 1966).

3Smith, 638 So.2d at 1261.



and sign a Rel ease form agreeing that in the event that he should
be injured in the course of his duties as a Trusty, that he would
have no claimor lawsuit. . . .” Carver did not actually w tness
Li pschitz sign the rel ease, but nmaintained certainty that Lipschitz
understood the nature of the rel ease.

Li pschitz disputes the appellees and district court. He
contends that although he briefly read the rel ease, he obtai ned and
signed it in a manner that left himlittle roomfor negotiation or
consultation. He was given the release to sign as he wal ked out
t he door to his new assi gnnent. He suggests that he did not truly
understand the significance of signing the release. In his
deposition, Lipschitz testified that “they shovedthis little piece
of paper in front of nme and told ne to signit if | wanted to be a

trusty, so |l signedit,” and that he understood that in return for
signing the rel ease he was getting “freedom”

In Smth v. Sneed, Smth filed suit against the defense
attorney who represented himin a crimnal prosection, in which
Smth pled guilty to mansl aughter. Smth alleged that the attorney
was negligent in failing to obtain an autopsy report that showed
that the alleged victimdied of natural causes. Upon confirmation
of the autopsy report, Smth was ordered to be rel eased fromprison
but first was required to sign an absolute release of liability.

The trial court determned that Smth had no cause of action

because he had “freely and voluntarily” signed the release



relieving his attorney of any liability. The M ssissippi Suprene
Court reversed, holding that whether or not Smth freely and
voluntarily executed the release was an issue appropriate for a
jury. Smth did not dispute that he signed the release, but his
deposition |l eft open the possibility that the rel ease was not given
voluntarily.

Simlarly, Lipschitz’'s deposition |eaves open the sane
possibility. A reasonable jury could conclude that Lipschitz did
not knowi ngly and voluntarily sign the release. M ssissippi |aw
will not allow enforcement of a release if any elenent of
“unconsci onabl e advantage is connected with the transaction. And
in passing on the validity of such release, when assailed, all
surroundi ng conditions should be fully devel oped, and the rel ative
attitudes of the contracting parties clearly showmn. So that the
jury, in the clear light of the whole truth, may rightly decide
whi ch story bears the inpress of verity.”*

Section 1983 C ai s

Summary judgnent is proper on Lipschitz’s 8§ 1983 claim He
alleged that the conditions surrounding his work requirenent
constituted cruel and unusual punishnent in violation of the Eighth
Amendnent and the deprived himof his due process rights under the

Fourt eent h Anendment.

‘638 So.2d at 1261-62.



The Suprene Court has held that in order for the conduct of
whi ch Lipschitz bases his conplaint to be cruel and unusual, it
“must involve nore than ordinary l|lack of due care for the
prisoner’s interest or safety. . . . It is obduracy and
want onness, not inadvertence or error in good faith, that
characterize the conduct prohibited by the Cruel and Unusual
Puni shnents Clause . . .”®> Lipschitz failed to submt proof that
Fayard and Price acted with deliberate indifference.® Fayard and
Price may have been negligent in not providing nore precise
instructions as to the specifics of Lipschitz’s work assignnent,
but the record does not present an issue that they acted wantonly
as required to establish a violation of the Ei ghth Arendnent.

In addition, it is well established that “the Due Process
Clause is sinply not inplicated by a negligent act of an official
causing unintended loss of or injury to |I|ife, |Iliberty, or
property.”’ The Suprenme Court has asserted that the |lack of due
care suggests no nore than a failure to neasure up to the conduct
of a reasonable person, but to hold that an injury caused by such

conduct is a deprivation within the neaning of the Fourteenth

Wlson v. Seiter, 501 US. 294, 299 (1991)(enphasis in
original).

6ld. at 303-304.
'‘Daniel v. Wlliams, 474 U S. 327, 328 (1986).
7



Anendnent trivializes the principle of due process law?
Li pschitz’s 8 1983 cl ai mbased on cruel and unusual punishnent and
deprivation of due process rights nust fail.

Li pschitz also clainmed that Price established a policy
and/ or customwherei n deputi es were encouraged or required to nake
i nmat es performwork, and that Price knew of the nature of the work
but failed to provide adequate safety procedures for the inmates
performng the work at the jail. Under 8§ 1983, a supervisory
official such as Price cannot be held vicariously liable for his
subordi nates’ actions unless (1) the supervisor affirmatively
participated in acts that caused constitutional deprivations or (2)
the supervisor created unconstitutional policies that causally
resulted in Plaintiff’s injury.® The record does not show that
Price affirmatively participated in the work programas it rel ates
to Lipschitz. Further, any negligence with a causal nexus to
Li pschitz’s accident was in the execution of the particular work
assignnent, not in the creation of the work programitself.

State Tort C ains

M ssi ssippi | aw provi des appellees inmmnity from Li pschitz’s
state tort clains. Section 11-46-9 of the M ssissippi Code exenpts
governnental entities and their enployees fromliability on clains

based on specified circunstances including injury arising out of

81d. at 332.
°Thi bodeaux v. Arceneaux, 768 F.2d 737, 739 (5th Gr. 1985).
8



any work performed by convicted persons;1° clains arising from an
inmate of any jail;' or clains “based upon the exercise or
performance or the failure to exercise or performa discretionary
function or duty on the part of a governnental entity or enployee
t hereof, whether or not the discretion be abused.”! The work
program affordi ng selected i nmates the opportunity to be a trusty
is a purely discretionary program The operations of the program
i s dependent upon the officer’s judgnent and di scretion. Because
Fayard and Price were acting within their discretionary powers,
they are entitled to imunity fromthe state tort clains.

Finally, sovereign immunity serves as an absolute bar to a
tort cause of action of negligence against a political subdivision
of Mssissippi if the claim arose prior to October 1, 1993.13
Li pschitz’s accident occurred on Decenber 31, 1991. The County is
imune fromsuit. The district court’s grant of summary judgnent
IS

AFFI RVED.

1011- 46-9( 1) (n).
111-46-9(1) ().
1211- 46- 9( 1) (d).
1311- 46- 5.



