IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60379
Summary Cal endar

JAMES WEDGEWCORTH
Peti ti oner- Appel | ant,
ver sus
JAMES V. ANDERSON, SUPERI NTENDENT,
M SSI SSI PPl STATE PENI TENTI ARY;
KENNETH D. CROSS, SHERI FF OF JASPER COUNTY, M5,
Respondent s- Appel | ees.
Appeal fromthe United States District Court

for the Southern District of M ssissipp
USDC No. 4:96c¢cv28LN

“June 24, 1998
Before JONES, SM TH and STEWART, Circuit Judges.
PER CURI AM *

Janes Wedgeworth appeals fromthe dism ssal of his petition
for a wit of habeas corpus on the basis that he was denied the
effective assistance of counsel in violation of the Sixth
Amendnent to the U S. Constitution. Wdgewrth was sentenced in
the Grcuit Court of Newton County, Mssissippi to atermof life

i nprisonnment after being convicted of the capital rape of a child

under fourteen years of age. Wdgeworth contends that his trial

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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counsel were deficient in failing to adequately investigate, and
present evidence of, Wedgeworth’s all eged sexual i npotency.
Specifically, W.dgeworth argues that his counsel should have
interviewed Dr. Richard Vise, who had previously perforned
prostate surgery on Wedgeworth, and called Dr. Vise as a wtness
to testify regardi ng Wedgeworth’s al |l eged i npotency. Wdgeworth
concludes that, as the State woul d have been required to prove
vagi nal penetration as an essential elenent of his charged crineg,
evidence of his inpotency may have altered the result of his
trial.

As Wedgeworth’'s petition was filed prior to the effective
date of the Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”), this petition is governed by pre- AEDPA habeas corpus

|aw. See Geen v. Johnson, 116 F.3d 1115, 1120 (5th Gr. 1997).

A claimof ineffective assistance of counsel presents a
m xed question of |aw and fact that we review de novo. Cockrum

v. Johnson, 119 F.3d 297, 302 (5th Cr. 1997). Under Strickland

v. Washington, 466 U S. 668 (1984), to prevail on this claim

Wedgeworth must first show that his counsel’s performance fel
bel ow an “objective standard of reasonableness.” 1d. at 687-88.
In addition, Wedgeworth nust also prove that his counsel’s
deficient performance prejudiced his defense and deprived hi m of
a fair trial. 1d. at 687. To show prejudice, Wdgeworth nust
show that there is a reasonable probability that, but for his

counsel s deficient performance, the result of the proceedi ngs
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woul d have been different. Kirkpatrick v. Blackburn, 777 F.2d

272, 286 (5th Cir. 1985).

At the evidentiary hearing held by the district court,
Wedgeworth’s trial counsel testified that successfully proving
Wedgeworth’ s i npot ency woul d not have prevented conviction
because it was possible to have vagi nal penetration w thout an
erection. This fact was confirnmed by Dr. Vise. Thus, even if
proven, Wdgeworth’'s alleged inpotency would not have provided a
defense to his charged crine. W.dgewrth has therefore failed to
prove that his defense was prejudiced by his counsel’s allegedly

deficient performance, as required by the second Strickl and

prong.

As Wedgeworth has failed to prove that his defense was
prejudi ced, we need not consider whether his counsel’s
performance was deficient. Because Wedgeworth failed to satisfy

hi s burden of proving both Strickland prongs to establish

i neffective assistance of counsel, his petition for a wit of
habeas corpus was properly deni ed.

AFFI RVED.



