IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60314

Summary Cal endar

TRENT EASON

Pl ai ntiff-Appellant,
vVer sus
STEVE PUCKETT; ED HARCETT; JAMES ANDERSON;
ETHEL CARLI ZE; ANN LEE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:96-CV-187-B-D
Oct ober 2, 1998
Before JOHNSON, SMTH, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *
Trent Eason, a Mssissippi inmate (# 47551), appeals the

di sm ssal of his civil rights conplaint as frivol ous pursuant to 28

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



US C 8 1915(e)(2)(B)(i). Eason argues that the district court
abused its discretion in dismssing as frivolous his due-process
claim regarding his placenent in a type of custody simlar to
adm ni strative segregation and i n overl ooki ng his Ei ghth Arendnent
clainms that related to such confinenent. We have reviewed the
record and Eason’s brief and AFFIRM the district court’s di sm ssal
of Eason’s due-process claimfor essentially the reasons set forth

by the magistrate judge and adopted by the district court. See

Eason v. Puckett, No. 4:96Cv187-B-B (N.D. Mss. Mar. 27, 1997);
see Pichardo v. Kinker, 73 F.3d 612, 612 (5th Cr. 1996) (“[ A] bsent

extraordinary circunstances, admnistrative segregation as such

being an incident tothe ordinary life as a prisoner, wll never be
a ground for a constitutional claint). Eason’s Ei ghth Amendnent
al | egations, which concern prison officials’ renoval of an electric
fan from his cell and the health risks this renoval allegedly
created, remain vague and conclusional and are insufficient to
state a claimunder this court’s hei ghtened pl eading requirenent

for 42 U S.C. §8 1983 acti ons. See Colle v. Brazos County, Tex.

981 F.2d 237, 243 & n.26 (5th CGr. 1993).
AFFI RVED.

JOHNSQN, SAMJ., Circuit Judges, concurring in part and di ssenting
in part.

Wiile | concur with the majority’s finding on Eason’s due
process claim | believe that the district court dismssed his

Ei ght h Amendnent cl ai m prematurely.
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The Eighth Anmendnent’s prohibition on cruel and unusual
puni shnment  “inposes mnimum requirenents on prison officials in
the treatnent received by and facilities available to prisoners.”

Wods v. Edwards, 51 F.3d 577, 581 (5th Gr. 1995) (citing Farner

v. Brennan, 511 U. S. 825, 832, 114 S.Ct. 1970, 1976 (1994)). This
Circuit has recogni zed that “condi ti ons of confinenment whi ch expose
inmates to . . . identifiable health threats may inplicate the

guarantees of the Eighth Anendnent.” WIson v. Lynaugh, 878 F.2d

846, 849 (5th Cr. 1989). However, the Eighth Anmendnent’s
protection extends only to “conditions of confinenent which
constitute health threats but not against those which cause nere
di sconfort or inconvenience.” 1d.

Wi | e Eason has been housed in “D-Custody,” his use of a fan
in his prison cell has been restricted. Eason conplains, albeit in
a conclusory manner, that during the summer he nust endure extrene
heat and humdity in his prison cell. He clains that the strong
odor from a cesspool outside his cell w ndow naekes breathing
difficult during the sunmer nonths. Eason contends that the sum of
these conditions aggravates his nedical condition, which he
describes as “breathing problens.” Eason further clains that his
only relief fromthese conditions cones fromthe use of his fan
For this reason, Eason asserts that depriving hi mof the use of his
fan while he is housed in “D Custody” viol ates the Ei ghth Amendnent
because such deprivati on exposes himto extrene tenperatures, fou

odors, and risks to his health.
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Such allegations may state a colorable claim for an Eighth
Amendnent vi ol ati on. However, the record relating to Eason’s
Ei ght h Amendnent cl ai ns consi sts of only the conclusory all egations
his pro se conpl aint and the attachnents supporting the conplaint.”
Because pro se pleadings nust be construed liberally,”™ this
Circuit has devel oped several judicial tools to assist courts in
di stingui shing between the wheat of neritorious clains and the

chaf f of frivol ous ones. ™" Such tools include witten

***********

i nterrogatories, hearings, and allowng pro se

Spears

litigants to anmend their clains.

*******

None of these opportunities
wer e af forded Eason before the district court dism ssed his Eighth
Amendnent claimas frivol ous.

It may well be that after further developnent, the facts

underlying Eason’s conplaint will be found to lack the requisite

“"The district court adopted the suggestions of the magi strate
judge and sua sponte dism ssed Eason’s conplaint as frivol ous.
Though Eason was given a Spears hearing, the nmagistrate judge
inquired only about Eason’s due process claim The Eighth
Amendnent cl ai m was never addressed.

""*See Haines v. Kerner, 404 U.S. 519, 520, 92 S.C. 594, 596
(1972).

"""*The use of these judicial tools is not neccessary in every
pro se proceedi ng. However, in the present facts, further factual
devel opnent is nerited.

***** See Watson v. Ault, 525 F.2d 886 (5th Gr. 1976).
****** See Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985).
******* See Foulds v. Corley, 833 F.2d 52, 54 (5th Cir. 1987)
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********

“arguabl e basis inlawor fact” and will nerit dism ssal.

Neitzke v. WIllianms, 409 U S. 319, 325, 109 S. C. 1827, 1831-32

(1989). Hs claim could very well be disposed of by summary

*********

pr oceedi ngs. However, Eason has not been given a chance to
of fer specific allegations in support of his conplaint. D smssal
as frivolous under 42 U S.C. § 1915(d) could not be nmade w thout

further factual developnent consistent wth Spears and its

progeny. """ Dismssal was, therefore, premature. For that
reason, | dissent fromthe majority opinion
******** Eason raised his clains ina 42 U S.C. § 1983 action. 1In

this Crcuit 8 1983 conplaints are subject to hei ghtened pl eadi ng
requi renents mandating that such pleadings state specific facts,
not mere conclusory allegations. Colle v. Brazos County, 981 F. 2d
237, 243 & n.26-27 (5th Cr. 1993); MIls v. Gim Dist. Court No.
Three, 837 F.2d 677, 678 (5th Cr. 1988). Eason’ s pl eadi ngs,
shoul d he choose to anend them w |l be subject to this standard.

********* In Wods v. Edwards, the court disposed of a simlar
Ei ghth Anmendnent claim by summary judgenent. There, the court
found that absent nedical evidence or an identified basic human
need that the prison had failed to neet, nere allegations of high
tenperatures in a |l ockdown cell could not support a claimthat an
inmate was subjected to cruel and unusual punishnent. Wods v.
Edwards, 51 F.3d 577, 581 (5th Cr. 1995)

**********

Unless the frivolousness of a claim “is facially
apparent, it is incunbent upon the court to devel op the case and
sift the clains and known facts thoroughly until conpletely
satisfied either of its nmerit or |ack of same.” Geen v. MKaskl e,
788 F.2d 1116, 1119 (5th G r. 1986).
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