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Decenber 31, 1997
Bef ore DUHE, DeMOSS and DENNI'S, Circuit Judges:
PER CURI AM !
Appel lant Connie Brown Derbigny (“Derbigny”) appeals the
district court’s grant of summary judgnment di sm ssing her Title VI
enpl oynent discrimnation clains. W affirm

BACKGROUND

'Pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstancesset forthin5THCIR. R. 47.5.4.



Der bi gny, a bl ack fenal e, obtai ned tenporary enpl oynent at the
National Mnitoring and Residue Analysis Laboratory (“NVMRA’) in
Qul fport, Mssissippi, beginning in March, 1987. She was
subsequent |y pronoted to t he permanent position of physical science
t echni ci an. Derbigny resigned in August, 1989, to further her
education. |In March, 1990, she returned to the NVRA as a physica
science technician, but this tine as a tenporary enployee. Her
sister, Deborah Brown (“Brown”), also began work at NWMRA around
that time. Because Derbigny continued to attend school, her work
schedul e was altered to accommodat e her school schedule. Sone tine
after Derbigny returned to NVRA, Brown began dating a white, nale
cowor ker, Darren Ladner, whom she |ater nmarried.

On Cctober 23, 1990, Derbigny received her annual perfornmance
review, which indicated a “fully successful” rating by her
supervi sor, Dorothy Ladner (“Ladner”), a white female. Derbigny
refused to sign the eval uation formbecause she believed she should
have been rated “exceeds” in light of previous comments by Ladner
that she was doing outstanding work. For simlar reasons, Brown
al so refused to sign her evaluation form That sane day, Derbigny
and Brown net with Joseph Ford, a black nmale and second-| evel
supervi sor, to conplain about their perfornmance reviews. Although
Ford attenpted to explain the eval uations, the neeting grew heated
and Ford term nated Brown for insubordination.

Follow ng that incident, Derbigny’s relationship with her

supervi sors and coworkers deteriorated. Over the next three



mont hs, Derbigny filed a series of informal grievances with Ford,
conplaining, inter alia, about her evaluation and about warning
letters fromLadner about her work performance. Finally, during a
di spute over Derbigny’s use of the copying machi ne to copy her work
fol ders, Derbigny apparently accused Ladner of |ying. Derbigny was
subsequent|ly term nated by Ford for insubordi nati on on February 11,
1991.

On Septenmber 17, 1991, Derbigny filed an EEO charge of
di scrimnation, alleging that she had been di scri m nated agai nst in
the workpl ace because of Ladner’s disapproval of her sister’s
interracial marriage. Her charge was denied on the nerits in a
final agency decision; that decision was upheld by the EEOC
Derbigny then filed suit in federal court under Title VII, 42
U S.C. 8§ 2000e et seq.

The district court granted the Secretary’s notion to dism ss
clains based on conduct occurring before January 12, 1991, for

failure to exhaust adm ni strati ve renedi es. See Pacheco v. Rice,

966 F. 2d 904, 905 (5th Gr. 1992); 29 CFR 8§
1613. 214(a) (1) (i) (1991). The court also granted the Secretary
summary judgnent on clains arising fromconduct after January 12,
1991, because, even assum ng Derbigny had established a prinma
facie case of enploynent discrimnation, the Secretary provided
| egitimate, non-discrimnatory reasons for the chall enged acti ons.

See Long v. Eastfield College, 88 F.3d 300, 308 (5th Gr. 1996),

citing St. Mary's Honor Cr. v. Hicks, 509 U S 502, 511 (1993).




Der bi gny now appeal s.
DI SCUSSI ON
We review the district court’s grant of sunmmary judgnent de

novo. Bodenheiner v. PPG Industries, Inc., 5 F.3d 955, 956 (5th

Cr. 1993). Summary judgnent shall be rendered if there is no
genui ne issue of material fact and if the novant is entitled to
judgnent as a matter of law. Fed.R Cv.P. 56(c). In naking that
determ nation, we nust draw all justifiable inferences in favor of

t he nonnovant. Anderson v. Liberty Lobby, 477 U S. 242, 255

(1986) . We need not address whether Derbigny failed to exhaust
adm ni strative renmedi es as to sone of her clains, because we find
that, even assum ng Derbigny has stated a prima facie case? of
racially notivated enploynent discrimnation, the Secretary has
advanced | egitimate, non-di scrim natory reasons for her
termnation. See Long, 88 F.3d at 304-05.

Title VII makes it unlawful for an enployer “to discrimnate
against [] any individual because of his race ....” 42 U S.C. 8§
2000e-2(a)(1). Once a plaintiff mkes out a prim facie case of

discrimnation, the burden shifts to the defendant to articul ate

A prima facie case of enploynent discrimination under Title
VII requires the plaintiff to show. (1) she is within a protected
group; (2) she was adversely affected by her enpl oyer’s decision;
(3) she was qualified to retain her position or otherw se be free
of adverse enploynent decisions |leading up to and including her
termnation; and, (4) “evidence, either circunstantial or direct,
fromwhi ch a factfinder m ght reasonably concl ude that the enpl oyer
intended to discrimnate in reaching its decision.” Wodhouse v.
Magnolia Hospital, 92 F.3d 248, 252 (5th G r. 1996); see Mi necke
v. H&R Bl ock of Houston, 66 F.3d 77, 83 (5th Cr. 1995).




“reasons for its actions, which, if believed by the trier of fact,
woul d support a finding that unlawful discrimnation was not a
cause of the enploynent action.” Hicks, 509 U S at 507. |If the
defendant carries this burden of production, the plaintiff then
must show that the proffered reason is pretextual. |1d. at 508,

citing Texas Dep’t of Community Affairs v. Burdine, 450 U S. 248,

256 (1981). The plaintiff retains the ultinmate burden of proving
that he was the victimof intentional discrimnation. Hi cks, 509
U S. at 508.

Al t hough we have serious doubts whether Derbigny has
established her prima facie case, we need not reach that issue.
The record shows that Derbigny’s supervisors had legitinmate
nondi scrim natory reasons for their actions® agai nst Derbigny and
were not notivated by racial aninmus. Derbigny fails to show that
her “fully satisfactory” review was based on anything but
| egitimate, objective workplace standards. Furthernore, Ladner’s
witten warnings to Derbigny appear justifiable, given Derbigny’s
i nproper absence from the NVRA conpound, her uncooperative
attitude, and her stubborn insistence on copying work folders in

di rect defiance of Ladner’s orders. On the whole, the record shows

‘W assune, as did the district court, that Derbigny's
performance evaluation, the series of letters warning Derbigny
about her work performance, and finally the termnation itself al
constitute “adverse enpl oynent actions” for purposes of Title VII.
But see
Dollis v. Rubin, 77 F.3d 777, 781-82 (5th Gr. 1995)(Title VII
designed to address ultimte enploynent decisions and not every
deci sion made by enployers that m ght have sone tangential effect
on those ultinmte decisions).




that, following her COctober evaluation, Derbigny becane a
di sgruntl ed enployee, whose unruly behavior resulted in her
di sm ssal . Finally, the record further shows that Derbigny’'s
supervi sors made a good faith, but ultimately fruitless, effort to
resol ve Derbigny’ s problens.

In sum we find that the Secretary articulated legitimate,
non-di scrimnatory reasons for its actions against Derbigny.
Furt her nore, Derbi gny has not pointed to any evidence in the record
showi ng that the proffered reasons for her supervisors’ actions
were pretextual. Since there is no genuine issue as to whether the
NVRA intentionally discrimnated against Derbigny, the district
court <correctly granted the Secretary’s notion for summary
j udgnent .

AFFI RVED



