IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60205

HORACE YARBROUGH,
Pl ai ntiff-Appellant,

ver sus

ALLI ANT FOODSERVI CE, | NC.,
Successor I n Interest of
Kraft Foodservice, Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(3:96-CV-211-BN)

April 23, 1998
Bef ore GARWOOD, JOLLY, and H GE NBOTHAM GCircuit Judges.
PER CURI AM *

Hor ace Yar brough appeal s the district court’s summary j udgnent
in favor of Alliant Foodservice, Inc. (“Alliant”), dismssing his
age discrimnation claim and his state claim for tortious
interference with his prospective contract and business-rel ati ons
rights. Al t hough the district court erred when it found that

Yarbrough failed to denonstrate a prima facie case of

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



di scrim nation because he was not “qualified” for the position from

which he was term nated,! the error is ultimately harnl ess because
the record fails to support a finding that Alliant’s articul ated
reasons for Yarbrough’s discharge were a pretext for age
di scri m nation. Al t hough our ruling should not be construed to
constitute agreenment wwth the nerits of Alliant’ s busi ness deci sion
to termnate Yarbrough, Yarbrough failed to denobnstrate that
Alliant exercised its business judgnent in bad faith or wth
di scrim natory ani nus.

Further, the district court did not err when it granted
summary judgnent agai nst Yarbrough's state law claim  For these
reasons, the judgnent of the district court is

AFFI RMED

1See Bi enkowski v. Anerican Airlines, Inc., 851 F.2d 1503,
1505-06 (5th Cir. 1988).




