IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60199
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
JOSEPH HAROLD GRAVES,
a/ k/ a Joe Di anond,
a/ k/ a Cowboy,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:96-CR-55-BrR
Decenber 4, 1997
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *
Joseph Harol d Graves was convicted by a jury for being a felon
in possession of firearnms in violation of 18 U S.C. 8§ 922(g)(1).
Graves attacks the validity of his indictnent because it charged
that he “did knowingly receive and possess firearns,” but the
statute, 18 U S. C. 8 922(g)(1l) nakes it a crine for a felon to

possess or receive firearnms. This argunent has no nerit because “a

disjunctive statute may be pleaded conjunctively and proved

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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disjunctively.” United States v. Pigrum 922 F.2d 249, 253 (5th

Cr. 1991) (internal quotations and citation omtted). G aves also
asserts that the difference in tenses related to possessing and
receiving firearns transported in interstate comrerce i s vague and
does not specifically define what behavior is prohibited. Thi s

poi nt has been deci ded against himby this court in United States

v. Fitzhugh, 984 F.2d 143, 145-46 (5th Gr. 1993).

Graves asserts that the Governnment manufactured federal
jurisdiction over his offense by transporting the weapons in

interstate commerce. See United States v. Cark, 62 F.3d 110, 112-

14 (5th Gr. 1995). The three weapons had already noved in
interstate conmmerce prior to comng into the hands of the ATF and
any such past connection to interstate comerce was sufficient to

confer federal jurisdiction. See Fitzhugh, 984 F.2d at 146.

Graves asserts that the district court erred in denying his
motion to dismss the indictnent based on outrageous Governnent

conduct. W review such clains de novo. United States v. Asibor,

109 F.3d 1023, 1039 (5th Cr. 1997). This case does not present
the rare circunstances allowng a finding of outrageous conduct

that violates due process. Graves was an active, wlling
participant in the crimnal conduct.” |d.
Graves argues that the district court erred by permtting

evidence of “all the historic details of the involvenent of its
agents with Graves relative to discussions about bonbing federa

bui I dings, ripping off a Nati onal Guard Arnory, [and] nenbership in
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an organi zati on known as the Confederate States of Anerica.” The
district court did not abuse its discretion in admtting this

evi dence under Fed. R Evid. 404(b). United States v. Wite, 972

F.2d 590, 598-99 (5th Cr. 1992) (citing United States v. Beechum

582 F.2d 898, 911 (1978) (en banc)).

Graves asserts that the district court erred in instructing
the jury in three ways: (1) the instruction on possession; (2) the
cautionary instruction relative to Rule 404(b); and (3) the
instruction on entrapnment. He concedes that the latter is reviewed
for plain error only. Gaves has not shown that "the instructions
taken as a whole do not correctly reflect the issues and the |aw.”

United States v. MKinney, 53 F.3d 664, 676 (5th Gr. 1995)

(citation and internal quotation omtted).

Graves asserts that there was i nsufficient evidence to support
his conviction for possession of firearns by a felon. The el enents
of a 8 922(g)(1l) offense are that the defendant (1) has been
convicted of a felony; (2) possessed a firearmin or effecting
interstate commerce; and (3) knew that he was in possession of the

firearm United States v. Ybarra, 70 F.3d 362, 365 (5th Cir.

1995), cert. denied, 116 S. . 1582 (1996). G aves contends that

the evidence did not prove his actual possession of the firearns.
The standard of review for sufficiency of evidence is whether any
reasonable trier of fact could have found that the evidence
establ i shed the essential el enents of the crinme beyond a reasonabl e

doubt. United States v. Alix, 86 F.3d 429, 435 (5th Cr. 1996).




No. 97-60199
-4-

The evidence that G aves took the firearns and placed themin his

duffle bag is sufficient to show actual possession of the firearns.

AFF| RMED.



