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Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Pursuant to 5TH CR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



In appeal No. 97-60196, Cora Johnson appeals the district
court’s grant of summary judgnent in favor of defendant Sout hern
M ssissippi Honme Health Care (“SWHH') on her claim brought
pursuant to 42 U S. C. § 1981. In appeal No. 97-60650, Johnson
appeal s the district court’s award of attorney’'s fees in favor of
SMVHH.

Turning first to appeal No. 97-60196, the district court
found that Johnson had failed to satisfy her burden of presenting
a prima faci e case under the framework established by the Suprene
Court in McDonnell Douglas v. Geen, 411 U. S. 792, 93 S. C. 1817,
36 L. Ed. 2d 668 (1973). A prima facie case, for purposes of
McDonnel I Dougl as, consists of a showng that the plaintiff (1)
is a nenber of a protected group; (2) was qualified and perforned
her job sufficiently to neet her enployer’s legitimte
expectations; (3) was discharged; and (4) was replaced by a non-
mnority. | d. As the district court noted, Johnson clearly
satisfied the first and third el enents))nanely, she was Afri can-
American and she was fired. However, the district court noted
that Johnson failed to provide any evidence that she was
perform ng her job satisfactorily. The district court al so noted
that Johnson’s claim to have satisfied the fourth elenment was
questionable in light of the fact that SMHH had offered the job
to another black femal e who had accepted the offer on an interim
basis, although she ultimately chose not to take the job on a
per manent basis. On appeal, Johnson argues in conclusory fashion

that “she was discharged from a position for which she was
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qualified and replaced with a white enployee.” However, Edwards
has never argued))either to the district court or to this
court))that she was performng her job sufficiently to neet SVHH s
| egitimate expectations. |Indeed, as the district court cogently
expl ai ned, the evidence indicates precisely the opposite. Wile
Johnson may have been a fully qualified nurse, once she becane
of fice nmanager, nunmerous problens ensued, i ncluding the
resignation of alnost her entire staff as well as the devel opnent
of questions regardi ng her honesty and integrity. Thus, we affirm
the district court’s grant of summary judgnent in favor of SMHH
i n appeal No. 97-60196 because Johnson has failed to establish her
prima facie case.

I n appeal No. 97-60650, Johnson appeals the district court’s
award of attorney’s fees in favor of SMHH Al though we review
awards of attorney’s fees only for abuse of discretion, see United
States v. M ssissippi, 921 F. 2d 604, 609 (5th Cr. 1991), an award
of attorney’s fees in favor of a prevailing defendant is
appropriate “only when a plaintiff’s wunderlying claim is
frivol ous, unreasonable, or groundless.” |Id (enphasis in
original). Frivolity is determned by |ooking to whether the
plaintiff’s case was so lacking in nerit that the claim was
groundl ess, rather than the fact that it was unsuccessful. See
id. The factors used in determning frivolity are “(1) whether
plaintiff established a prinma facie case, (2) whether the
defendant offered to settle, and (3) whether the district court

di sm ssed the case or held a full-blown trial.” 1d.
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The district court noted several reasons for awarding
attorney’s fees in favor of SMHH. First, the district court noted
that in her original conplaint, Johnson brought clains under both
Title VII, 42 US. C 8§ 2000e et seq., and 42 U.S.C § 1981.
Johnson’s attorney-drafted conplaint stated that “[p]laintiff
filed atinely charge of discrimnation with the Equal Enpl oynent
OQpportunity Comm ssion and received Notice of his Right to Sue.”
Thi s statenent, however, was patently untrue because Johnson fil ed
her conplaint just two days after her termnation by SMHH and
never attenpted to file any conplaint with the Equal Enpl oynent
Qpportunity Comm ssion. The district court also noted that
Johnson failed to establish two elenents (or half) of her prinma
facie case and that SMHH had offered to settle the case.
Al t hough, as the district court noted, it is arare case in which
a prevailing defendant will be entitled to attorney’s fees, see
id., based on Johnson’s affirmative m srepresentations in her
attorney-drafted conplaint and the nunerous factual and |ega
i nadequacies in her claim we cannot say that the district court
clearly erred in award attorney’s fees in favor of SVHH

AFFI RVED.



