IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-60177
Summary Cal endar

PAUL A. LENART,
Pl ai ntiff-Appellant,
VERSUS
A. WALLACE CONNERLY, M D.,
GAl L CARLSON,
UNI VERSI TY OF M SSI SSI PPI MEDI CAL CENTER;
and

JOHN DCE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(3:96- CV-307BN)

Septenber 17, 1997

Before JOLLY, SM TH, and STEWART, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Paul Lenart appeals an adverse summary judgnent on his
42 U.S.C. § 1983 clains alleging retaliatory enploynent actions for
engagi ng in public speech and organizing activities. Finding no

reversible error, we affirm

| .

Lenart worked as a night-shift respiratory therapy technician
at the University of Mssissippi Mdical Center (“UMC’) for a
little over two years beginning in January 1994. |In that position,
his duties included working in the critical care areas of the
hospital. During the tine of his enploynent at UMC, Lenart joined
a union, the Mssissippi Aliance of State Enpl oyees, or “MASE.”
He was an active uni on nenber who provided sign-up cards to enabl e
his fellow enployees to enlist; he and other union nenbers also
attended nonthly departnental “birthday parties” in order to
or gani ze.

Lenart believed, as did MASE, that the UMC was understaffed
and should hire nore enployees. He nmade no secret of his opinion
on this issue (or, for that matter, on other issues as well).
Lenart, however, apparently could not always nmanage to express his
views di plomatically. Although it is not evident, fromthe record,
exactly how many such outbursts there actually were, Lenart admts
to one incident, in January 1996, in which he used profanity to
express hinself on the under-staffing issue in front of patients
and their famlies. The defendants also contend that there were
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ot her such incidents, including ones in Decenber 1995 and February
1996.1

On February 22, 1996, a letter to the editor appeared in a
| ocal newspaper, signed by Lenart and sone of his colleagues from
the UMC. The letter supported litigation agai nst tobacco conpani es
by the state attorney general and criticized the governor for not
supporting the attorney general’s efforts. The letter indicated
that the authors were enployed in respiratory therapy and that
their enployer was the UMC

Upon reading the letter, defendant Gail Carlson, the Director
of Respiratory Therapy at UMC, wote nenoranda to Lenart and the
other authors stating that they should refrain from identifying
t hensel ves as UMC enpl oyees. Although enpl oyees could comrent on
public issues in their individual capacities, she stated that
representation as UMC enployees was inappropriate. Carl son
expl ai ned that under UMC policy, only the public relations office
could comment for the UMC on matters of public inportance. She
thereafter placed a copy of the nenorandum in each enployee's
personnel file.?

Subsequent |y, Carl son | earned fromone of her col |l eagues about

Y'I'n the case of the January 1996 incident, Lenart was “counsel ed” by his
i medi ate supervisor, who failed to file a witten report on any of the
i nci dent s.

2 Lenart responded to Carlson with his own nenorandum stating that he
beli eved he was entitled to express his views and that Carlson’s nmenp was unfair,

illegal, and agai nst UMC procedures.



the outbursts that Lenart had made in front of patients and their
famlies. Concerned about Lenart’s fitness to work around
patients, Carlson wote nenoranda to Lenart’s supervisors asking
for a full explanation of any of his aberrant conduct. She al so
pl aced Lenart on suspension, w thout pay, pending investigation by
the UMC canpus police.

Upon conpletion of the investigation, Carlson termnated
Lenart. In the termnation letter, she notified him that the
reason for his dismssal was his “unprofessional conduct in the
presence of patients and their famlies.”?

Lenart brought the instant actions under 8§ 1983 and asserted
related state law clains,* conplaining, inter alia, that Carlson
under color of state law, had infringed his liberty interests in
free expression and free associ ati on under the First Anendnent. He
al | eged, anong ot her things, that his dism ssal was retaliatory for
his union activities and his letter to the editor. He nade sim|lar
clains against the UMCitself, against Dr. A Wllace Connerly, the
chief adm nistrator of the UMC, and agai nst a John Doe, an enpl oyee
of the UMC to be determned as nore information cane to |ight.

The magi strate judge granted defendants an order protecting

8 During litigation, UMC also discovered that Lenart had falsified his
application for enploynent. Defendants assert this violation of UMC policy as
an additional justification for Lenart’s term nation

4 The district court dismssed the state | aw cl ai ms under Pennhurst State

Sch. & Hosp. v. Halderman, 465 U S. 89, 121 (1984). The dism ssal of those
clai ms was not appeal ed.



them from discovery on the wunderlying clains, pending a
determ nation of their official imunity status. Before noving for
summary j udgnent, defendants deposed Lenart, who, in the neantine,
failed to conduct any discovery on defendants concerning the
immunity issue. He also did not conduct any di scovery on persons
ot her than defendants to support his clains.

Def endants noved for summary judgnent, or in the alternative,
a determnation that their <clains were barred by official
imunity.®> |In his opposition to the notion, Lenart requested a
stay until he had nore tinme to conduct discovery (a request
apparently based on FED. R CvVv. P. 56(f)). Because the protective
order prevented himfrom conducting di scovery on defendants about
the nerits of the case, Lenart nmaintained that a stay was justified
until the protective order was renoved. In the event the court
woul d not grant a stay, however, Lenart believed that the pl eadi ngs
t hensel ves were sufficient to withstand summary judgnent. He did
not submt any docunents under FED. R Qv. P. 56(e)SSaside fromthe
conplaint and the notion in opposition to summary judgnentSSto
rebut defendants’ notion and supporting affidavits.

The district court refused to grant the notion to stay.

Al t hough aware of the need to give Lenart a full and fair

5 The def endants noved, without Lenart’s opposition, to disniss the actions
agai nst the UMC, and Carlson and Connerly in their official capacities, and in
their private capacities for retrospective damages, w thout prejudi ce under the
El eventh Amendnent. The district court granted the notions to dismss without
prejudice inthe order granting sunmary judgnment on the renai ning clainms. Lenart
does not contest any of the disnissals based on El eventh Anendnent grounds.
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opportunity to present evidence at the sunmary judgnent stage, the
court refused the notion for three reasons: He had failed to
conply with the local rule requiring that the notion to stay be
filed separately from his opposition to the summary judgnent
nmotion; he had failed to give any indication that further discovery
woul d be wuseful in ascertaining evidence to oppose the sunmary
judgnent notion; and finally, he had failed to nake use of the
limted discovery available to him that is, he had conducted no
di scovery of independent wi tnesses in the seven nonths between
filing the conplaint and defendants’ filing the summary judgment
nmotion, and had failed even to file his own affidavits in support
of his notion to stay and his opposition to the sumuary judgnent
not i on.

The district court granted sunmary judgnent. Because Lenart
had presented no evidence® to support his clains in the face of
def endants’ notion and supporting materials submtted i n accordance
with rule 56(e), the court found that there was no genui ne i ssue of
material fact presented. In the alternative, the court found that
Connerly and Carlson were entitled to official imunity, and thus

it dism ssed the clains.

6 Lenart did attach several unsworn docunments to his opposition to summary
judgnent. The district court, however, correctly refused to wei gh the evidence
as it would have if the evidence had been in accordance with rule 56(e).
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Lenart contends that the district court erred in not staying
consideration of the summary judgnent notion until he was able to
conduct further discovery. The decision whether to grant a stay of
consideration of a summary judgnent notion pending further
di scovery under rule 56(f) is within the sound discretion of the
district court.’

It is not an abuse of discretion to deny a rule 56(f)
conti nuance “where the result of a continuance to obtain further
i nformati on woul d be whol |y specul ative.” Robbins, 952 F. 2d at 107
(quoting Paul Kadair, Inc. v. Sony Corp., 694 F.2d 1017, 1029 (5th
Cr. 1983) (quoting Contenporary Mssion, Inc. v. United States
Postal Serv., 648 F.2d 97, 107 (2d Cr. 1981))). To nmerit such a
continuance, the noving party nust neke sone col orable show ng
that further discovery would be justified.

The district court reasonably could have concluded that the
basis of any continuance would have been “wholly specul ative.”
Lenart made no showi ng that further discovery would be useful to
the court’s decision making. He had failed to nake use of any of
the discovery available to him Not subject to the protective
order were independent w tnesses, including, but not limted to,
hospi tal workers, union nenbers, and newspaper editors; none were

deposed, and none submtted affidavits for Lenart. Also, Lenart

’ See, e.g., Carriere v. Sears, Roebuck & Co., 893 F.2d 98, 102 (5th Cir.
1990) (“Denial of a continuance under Rule 56(f) is governed by an abuse of
di scretion standard.” (citationomtted)); Robbinsv. Anoco Prod. Co., 952 F. 2d 901,
907 (5th Cir. 1992).



coul d have propounded di scovery on the defendants about the status
of their qualified inmunitySSbut he did not. Finally, he could
have submitted his own affidavits in support of the notion to stay
and in opposition to the summary judgnent notionSSagain, he did
not .

I nstead, after sitting on his hands for over seven nonths,
Lenart asked the court for additional tinme without any justifiable
expl anat i on. Under these facts, the district court reasonably
coul d conclude that extra tinme would only result in an unjustified

and unnecessary del ay.?®

L1l

W review a summary judgnent de novo. See Hanks .
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Feb. R Cv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating

that there is an absence of evidence to support the non-noving

8 The district court also argued that Lenart’s failure to comply with the
the court’s local ruleSSrequiring that the notion to stay be filed separately
fromthe opposition to sumary judgnentSSjustified the court’s refusal to grant
the stay. W find it unnecessary to address the issue, as other circunstances
solidly support the court’s decision



party’s case. See Celotex Corp. v. Catrett, 477 U S 317, 325
(1986). After a proper notion for sunmary judgnent is nade, the
non- novant must set forth specific facts showing that there is a
genui ne issue for trial. See Hanks, 953 F.2d at 997.

W begin our determination by consulting the applicable
substantive law to determ ne what facts and issues are material.
See King v. Chide, 974 F.2d 653, 655-56 (5th Gr. 1992). W then
reviewthe evidence relating to those i ssues, view ng the facts and
inferences in the light nost favorable to the non-novant. See id.
If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
See Celotex, 477 U. S. at 327; Brothers v. Kl evenhagen, 28 F. 3d 452,

455 (5th Gir. 1994).

| V.
A
First, we address Lenart’s clainms against Carlson. A claim
under 8§ 1983 asserting retaliatory enploynent actions because of
the enpl oyee’ s protected speech requires that a plaintiff

first prove that [his] speech involved a matter of public
concern. Connick v. Mers, 461 U S. 138, 147 (1983).
Second, [he] nust denonstrate that [his] interest in
“commenting upon matters of a public concern” is greater
than the defendants’ interest in “pronoting the
efficiency of the public services [they] perform?”
Pi ckering Board of Education, 391 U S. 563, 568 (1968).
Third, [he] nust show that [his] speech notivated the
def endants’ decision to fire [hin]. M. Healthy Cty
School District v. Doyle, 429 U S. 274, 287 (1977). |If
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[the plaintiff] is able to prove these three el enents,

the burden shifts to the defendants to prove that they

woul d have [taken the sane adverse enploynent actions]

even if [the plaintiff] had not exercised [his] right to

free speech. Id.
Frazier v. King, 873 F.2d 820, 825 (5th Cir. 1989).°

As noted by the district court, there are three actions that
Lenart alleges Carlson took in retaliation for his letter to the
editor and for his union activities. W conclude that none of the
al | eged actions constitutes actionable retaliation under § 1983.1°

First, Lenart alleges that Carlson changed the frequency of
the departnental birthday parties from nonthly to quarterly in
order to prevent his union-organizing activities. Second, he
alleges that Carlson’s placenent in his personnel file of the
menor andum concerning the letter to the editor was an adverse
enpl oynent action taken in retaliation for his speech on a matter
of public concern. Finally, he alleges that Carlson term nated him

inretaliation for his union activities and for his letter to the

edi tor.

9 Accord Brady v. Houston Ind. Sch. Dist., 113 F.3d 1419, 1422 (5th Cir.
1997); Wall ace v. Texas Tech Univ., 80 F. 3d 1042, 1050 (5th Cir. 1996); Thonpson v.
City of Starkville, 901 F.2d 456, 460 (5th Cir. 1990).

10 The district court correctly determined that the first two
actionsSSchanging the frequency of the parties and placing the nmeno in the
personnel fileSSwere not “adverse enpl oynent actions” as a matter of law.  See
Pierce v. Texas Dept. of Crimnal Justice, 37 F.3d 1146, 1149 (5th Gr. 1994),
cert. denied, 514 U S. 1107 (1995). Thus, the district court found that the
actions could not have been retaliatory in nature. For purposes of our
di scussion, however, we wll assune that all three actions were “adverse
enpl oynent actions.”
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1

Lenart has failed to raise a material fact issue that would
“show that [his] speech notivated [Carlson’s] decision” to
reschedule the frequency of the departnental birthday parties.
Frazier, 873 F.2d at 825 (citing M. Healthy, 429 U S. at 287).
There is no evidence that Carlson changed the frequency of the
birthday parties in order to interfere wth Lenart’s free
association with other MSE nenbers. Lenart provides only
supposition in the face of Carlson’s sworn denials. Lenart
presents neither affidavits nor other evidence in accordance with
rule 56(e). Therefore, when we conpare the generalities of the
pleadings wth the specifics of Carlson’s affidavits and
def endants’ deposition of Lenart, we find there to be no genuine

fact issue presented with regard to the birthday parties.!?

2.
Second, Lenart nmaintains that Carlson placed her nenorandum
concerning the letter to the editor in his personnel file in

retaliation for his protected speech. Because Lenart has nade no

1 I ndeed, the district court perceptively noted that “Lenart adnits in his
deposition that, although he had never thought about it, the changing of the
bi rthday parties was not focused on himas an individual T

12 W coul d alternatively anal yze this issue under the second prong of the
Frazier test. See Frazier, 873 F.2d at 825 (quoting Pickering, 391 U.S. at 568).
Lenart offers no evidence that would | ead a reasonable fact finder to conclude
that his interest in free association in this instance outweighs the UMC s
interest in providing efficient nedical care to its patients.
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showng of why his speech interest outweighed the UMCs
organi zation interests in operating a hospital, this claimfails
the second prong of the Frazier test as a matter of |aw

Lenart has offered no evidence to “denonstrate that [his]
interest in 'comenting upon matters of public concern' is greater
than the defendants’ interest in 'pronoting the efficiency of the
public services [that they] perform'” Frazier, 873 F.2d at 825
(quoting Pickering, 391 U.S. at 568). He submtted nothing to the
court that coul d nake any reasonabl e person think that his interest
in identifying hinself as a UMC enployee when commenting on
controversial public issues outweighs the UMC s interests in having
an efficient procedure for official conment upon such i ssues by the
public affairs office. Lenart also offers nothing to suggest that
his speech interest outweighs the UMC s interest in keeping a
record of supervisors’ interactions with their subordinates by the
pl acenment of copies of nenoranda sent to enployees in their
personnel files.

Lenart again has sinply relied upon his own vague accusati ons
in his conplaint, his opposition to the summary judgnment notion,
and the unsworn statenents attached thereto. Such evidence does
not satisfy Lenart’s burden under rule 56(c). See Cel ot ex,

477 U.S. at 327; Hanks, 953 F.2d at 997.
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Finally, the analysis of Carlson’s termnation of Lenart is
much the sane as the analysis of the birthday party issue. Lenart
has failed to show any facts denonstrating that there is a materi al
fact issue with respect to Carlson’s notivation for firing Lenart. 3

Lenart alleges that Carlson fired himin retaliation for his
letter to the editor and for his union activities. Carlson swears
in an affidavit that the reason for Lenart’s termnation was his
use of profanity in front of patients and their famlies. Again,
Lenart offers no additional, rule 56(e)-type, evidence to refute
Carl son’s expl anation; he even fails to submt his own affidavit.
When we | ook at Lenart’s vague pl eadi ngs next to Carlson’s specific
sworn denials, we have no choice but to affirm the summary

judgnent. See Celotex, 477 U S. at 327.

B
Next we address Lenart’s clains agai nst Connerly. Lenart sues
Connerly because he is the chief university adm nistrator in charge
of the UMC Lenart does not allege that Connerly personally
ordered or engaged i n any of the above “adverse enpl oynent acti ons”
or instituted any policies that deprived himof his constitutional

rights. The district court correctly noted that the clai ns agai nst

13 See Brady, 113 F.3d at 1423 (“In order to establish that one's First
Amendrent right to free speech has been violated by an enployer’'s retaliatory
conduct, a plaintiff nust prove . . . that such conduct was a 'substantial' or
"notivating' factor behind the defendant’s action.” (citations omtted)).
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Connerly are nerely respondeat superior clainms for the actions of
hi s subordi nate Carl son

We do not recognize vicarious liability for 8 1983 clains.
The superior nust sonehow have engaged in the action, instituted
the policy the subordinates followed, or commtted sone act of
w || ful ness or gross negligence in supervising the subordi nate who
commtted the 8§ 1983 violation. See Doe, 15 F.3d at 452.

Lenart has all eged none of these facts needed to maintain his
claim 1In the face of his vague accusations, Connerly has offered
an affidavit saying that he had no i dea who Lenart was prior to the
lawsuit and that he (Connerly) instituted no policies with the
intention of depriving Lenart of his constitutional rights of free
expression and free association. Again, rule 56(c) and Cel otex
lead us to conclude that summary judgnent was correct. See
Cel otex, 477 U S. at 327.%

For the foregoing reasons, the judgnent is AFFI RVED. t°

14 See, e.g., Southard v. Texas Bd. of Crinminal Justice, 114 F.3d 539, 550
(5th Cir. 1997) (“Asupervisor cannot be hel d liabl e under secti on 1983 on t he basi s
of respondeat superior. Rat her, the nmisconduct of the subordinate nust be
affirmatively linked to the action or inaction of the supervisor.” (citation
omitted)); Doev. Taylor Ind. Sch. Dist., 15 F. 3d 443, 452 (5th Cir. 1994 (en banc).

15 Lenart argues that the circunstantial evidence of the timing of his
term nationSSCarl son | earned of his outbursts only after she wote the nmenorandum
about the letter to the editorSSshoul d be enough to raise a material fact issue.
What Lenart fails to appreciate is that once Carl son has sworn that her actions
were notivated by the outbursts and not by Lenart’s public coments, Lenart nust
provi de sone evi dence to showthat Carlson’s explanati on was pretext. See Brady,
113 F.3d at 1423. Because he has failed to do so, we nust rely on Carlson’'s
unopposed affidavit and affirmthe summary judgnent.

16 Because we find no material fact issues presented, we need not address
(continued...)
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18(. .. continued)
qualified inmunity.
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