IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60099

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

EXDONOVAN PEAK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1:96- CR-36-GR)

March 2, 1998
Before DAVIS, WENER, and PARKER, Circuit Judges.

Per Curiam’

In this direct crimnal appeal, defendant-appellant Exdonovan
Peak conplains that his Sixth Anmendnent right to counsel was
vi ol ated when the district court failed to ensure adequately that

Peak’ s waiver of his right to conflict-free representation was

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



know ng, voluntary, and intelligent. In addition, Peak clains that
the district court erred in conducting voir dire in a manner that
woul d ensure that no juror would be prejudiced against Peak by
virtue of the pending indictnment of Peak’s attorney and in failing
to question individual jurors after the court dism ssed a juror for
a conflict. Peak further asserts that his conviction should be
overturned because of the prosecutor allegedly induced Peak to
testify as to the veracity of other wtnesses and engaged in
i nperm ssi ble expression of personal opinions during closing
argunent. Regarding his sentence, Peak asserts error on the part
of the district court inits determ nation of the quantity of drugs
involved and in its inposition of a fine.

We have carefully studied the facts as revealed in the briefs
of counsel and in pertinent parts of the record of the proceedi ngs
in the district court, and we have heard and well-considered the
excel lent argunents and explanations by counsel during oral
argunent and in their briefs to this court, as a result of which we
are convinced that the district court conmmtted no reversible error
in the conduct of the trial or in the inposition of sentence. Qur
confort in these conclusions rests in large part on, inter alia,
Peak’ s age, education and sophistication, and in his presence in
the community where his counsel practiced |law and participated in
public life; by Peak’s obvious understanding of the colloquy with
the district court regarding conflict-free representation; by the
district court’s careful voir dire which, of necessity, treaded the
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narrow pat h bet ween, on the one hand, making i nquiries of potenti al
jury nmenbers sufficient to determne which of them knew defense
counsel and whether their know edge would affect their ability to
give defendant a fair trial, and, on the other hand, avoiding
utterances about defense counsel that m ght prejudice the jurors
agai nst t he def endant because of his counsel’s crimnal indictnent;
and by the manner in which the district court determned that the
di smssed juror had not discussed his conflict with any of the
other jurors. And, although we continue to be seriously concerned
wth the apparent disregard by sonme of the prosecutors in the
office of the United States Attorney for the Southern District of
M ssi ssippi of those adnonitions we have given previously for
m sconduct in the manner with which they proceed in crimnal
prosecuti ons —and we agai n caution counsel that such antics my
in the future lead to reversal of convictions and ot her sanctions
——any errors along that line in the instant prosecution clearly
fall short of the degree of egregiousness required to justify
reversal . Finally, there appears to be sufficient evidence to
support the court’s findings regarding the quantity of drugs
i nvol ved and the inposition of the fine | evied. Qur exam nation of
the presentence i nvestigation report does not support the
contention of appellate counsel for Peak regarding the i npropriety
of inposing a fine, Peak’'s eventual ability to pay, or any
recommended amount of fine.

For the foregoi ng reasons, Peak’s conviction and sentence are,
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in all respects,

AFFI RVED.



