IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-60054
(Summary Cal endar)

FERGUSON- W LLI AMS, | NC.

Petitioner/Cross- Respondent,
vVer sus
NATI ONAL LABOR RELATI ONS

BOARD,

Respondent / Cross- Petitioner.

Petition for Review and Cross-Application for Enforcenent
of an Order of the National Labor Rel ations Board
(16- CA-17123(1-2))

Septenber 11, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.

PER CURI AM *

Petitioner/ Cross- Respondent Ferguson-W I Iians, Inc. (Enpl oyer)
asks us to reverse the decision and Order of Respondent/Cross-
Petitioner National Labor Relations Board (NLRB or the Board)

adverse to Enployer and to render a judgnent as a matter of lawin

Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



favor of Enpl oyer. Conversely, the NLRB asks us to deny Enpl oyer’s
Petition for Review and order enforcenment of the NLRB's Order in
full.
I
BACKGROUND

Enpl oyer i s a non-uni on Base Operations Support contractor for
the United States Naval Station at Ingleside, Texas, which Local
Uni on 278 of the International Brotherhood of Electrical Wrkers,
AFL-CI O (the Union), wunsuccessfully sought to organize in a
canpaign culmnating in a January 1995 el ection won by Enpl oyer.
The Union filed nunmerous charges of unfair |abor practices alleged
to have been commtted by Enployer during the pre-election
organi zi ng canpai gn and following the election as well. After the
Board’s General Counsel issued formal conplaints on three of the
charges, an Adm nistrative Law Judge (ALJ) held a hearing on the
consol i dated charges and, in a detail ed opi ni on addr essi ng nunmer ous
i nci dents, conversations, communications, and encounters —the
facts of which were, in nost instances, hotly disputed —ruled in
favor of the General Counsel and agai nst Enpl oyer on nmany but not
all issues. The vast majority of the rulings by the ALJ were the
result of carefully and thus unassail ably crafted credibility calls
on conflicting testinony, in essentially every one of which the ALJ
credited the Union’s wtnesses and declined to credit Enployer’s
princi pal wtness.

The ALJ concl uded that Enpl oyer violated 8 8(a)(1) and (3) of
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the National Labor Relations Act (Act), which wviolations
constituted unfair |abor practices affecting commerce within the
meaning of 8§ 2(6) and (7) of the Act. As the renedy for those
vi ol ations, the ALJ recomended that the Board order that Enployer
general ly cease and desist from such practices and from ot herw se
interfering with, restraining, or coercing its enployees in the
exercise of the rights guaranteed to themunder 8 7 of the Act, and
also ordered specific renedial action, i ncluding, wthout
limtation, reinstatenent of discrimnatorily di scharged enpl oyees,
expungenent fromits records of references to unlawful term nations
of those enpl oyees, preservation of various specified records and
maki ng them avai |l able to the Board, and posting a specified notice
at Enployer’s Ingleside, Texas, facility (Appendix to the ALJ' s
proposed order, as published with the Board s Order).

A three nenber panel of the NLRB reviewed and adopted the
recommended Order of the ALJ. Enployer tinely sought review and
reversal thereof and the Board tinely opposed Enpl oyer and sought
enforcenment of the Board s Order.

I
DI SCUSSI ON

We have carefully revi ewed t he af oresai d deci si on and pr oposed
order of the ALJ and the decision and Order of the Board affirm ng
and adopting the ALJ’ s recommended order, and we have al so revi ewed
and analyzed the facts and |egal argunents of the parties as
related by their able counsel in briefs filed herein. W are
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convinced by our review that we nust deny the Petition for Review
filed by Enpl oyer and render judgnent enforcing the Board’ s Order.
As noted by the Board, its findings that Enployer violated the Act
by giving the inpression to the enployees that their union
activities were under surveillance by Enpl oyer, and by i npl enenti ng
i ncreased scrutiny of one of the pro-union enployee’s work due to
her organizing activities, remin essentially wunrefuted by
Enpl oyer. Additionally, the Board s findings that Enployer
violated 8 8(a)(1l) of the Act by di ssem nating coercive statenents
and engagi ng i n coercive actions in response to the Union’s efforts
to organize Enployer 1is supported by substantial evidence.
Specifically, the testinony credited by the ALJ nmakes clear that
Enpl oyer’ s project nmanager inpermssibly interrogated enployees
regardi ng organi zing activities, union synpathies, and identities
of those enployees who were synpathetic with the Union or were
engaged in |eadership roles of the organizing effort. Li kew se,
the Board’'s findings that Enployer violated 8§ 8(a)(3) and (1) of
the Act by firing three naned enployees in retaliation for
activities in support of the union is supported by substantia
evidence, as is the pretextual nature of the justification
prof fered by Enpl oyer.
11
CONCLUSI ON

When we review the facts found by the ALJ and adopted by the

Board under the substantial evidence standard, we are constrained
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to affirmthe findings and approve the Order of the Board based
t her eon. In sum there is substantial evidence supporting the
facts properly characterized as violations of 8§ 8(a)(1l) and (3),
t hereby constituting unfair |abor practices under the Act and thus
mandating that we reject Enployer’s Petition for Review and grant
the Board s cross-application for enforcenent of its Order in all
respects.

SO ORDERED.



