UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-60046

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

PAUL MARTI N McCARTY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

(3: 96- CV- 429- LN)

March 22, 1999
Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:”
Paul Martin McCarty, federal prisoner # 03463-043, appeal s the
district court’s denial of his 28 U.S.C. §8 2255 notion. W affirm

l.
McCarty was charged and convicted by jury on two counts of

bank robbery, in violation of 18 U . S.C. § 2113(a), and one count

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



of using a firearmduring a bank robbery, in violation of 18 U S. C
8§ 924(c). MCarty was sentenced to two 175-nonth concurrent terns
on each of the bank robbery counts, and a 60-nonth consecutive term
on the firearm offense, for a total of 235 nonths. McCarty
appeal ed, and this Court affirmed McCarty’s convi ction and sentence
in Cctober 1994. United States v. McCarty, 36 F.3d 1349 (5th Cr
1994) .

In June 1996, MCarty filed this 28 U S C. 8§ 2255 notion
seeking relief from his conviction and sentence. The district
court deni ed relief and deni ed McCarty’'s not i on for
reconsi deration. This Court granted a |limted certificate of
appeal ability. On appeal, McCarty alleges: (1) that the governnent
suppressed i npeachnent evidence rel ating to governnent witness Al an
Lucero’s crimnal history, in violation of his Fifth Arendnent Due
Process right and the principles articulated in Brady v. Maryl and,
83 S. Ct. 1194 (1963); (2) that the governnent know ngly used
perjured testinmony fromLucero, in violation of his Fifth Arendnent
Due Process right and the principles articulated in Napue V.
[1linois, 79 S. . 1173 (1959); and (3) that the district court
inperm ssibly inpaired his constitutional right to cross-exan ne
and i npeach Lucero by publishing an erroneous cal culation of the
benefit Lucero received in exchange for his testinony against
McCarty to the jury, in violation of his Sixth Anmendnment
Confrontation right and the principles articulated in Davis V.
Alaska, 94 S. . 1105 (1974). W affirm the district court’s

deci sion denying relief.



1.

The governnment presented thirty-three witnesses and fifty
exhibits tying McCarty to the crinmes with which he was charged at
trial. The quantum of evidence tying McCarty to his crines is
material to our decision that MCarty has not alleged any error
affecting his substantial rights, and is therefore not entitled to
relief on his § 2255 notion.

Two days before Christmas in 1992, a man costuned in a bl ack
W g, a baseball cap, a fake beard and noustache, coveralls, white
tennis shoes, and gloves entered the Sunburst Bank on Lakel and
Drive in Jackson, M ssissippi carrying a black zi pper bag. The man
handed the tell er a demand note and then gestured for the teller to
enpty both of her cash drawers. The robber gestured to waive the
teller away from the security bait bills and dye pack. A
subsequent audit of the teller’s drawer revealed that the robber
made of f with $13, 816.

Five days later, a silver Ford Thunderbird that had been
reported mssing by Hertz Rent-A-Car’s Jackson International
Airport |ocation was recovered fromthe parking lot of an office
buil ding off of Lakeland Drive in Jackson. Fromthe trunk of the
Thunderbird the police recovered a black wig, a baseball cap, a
f ake beard and nustache, coveralls, and white tennis shoes, as well
as a .38 caliber revolver and a white clasp 8" X 10" envel ope
containing .38 caliber practice rounds. The Thunderbird showed no

signs of forced entry. Law enforcenent officers therefore



suspected that the car m ght have been stolen by soneone who had
access to a key. Hertz rental records established that Paul
McCarty, the defendant in this action, had rented the silver
Thunderbird on Novenber 23, and returned the car on Novenber 30.
McCarty was the only recent |local renter of the vehicle.

On Decenber 29, 1992, six days after the robbery, MCarty
purchased a brand new bl ue 1993 Chevrol et pick-up truck. MCarty
made a sizeable cash down paynment of $7,295.01 and received a
$1,500 trade-in allowance against the $18,272.01 purchase.
Testinony at trial established the MCarty was enployed at an
annual sal ary of approxi mately $20, 000.

On January 21, 1993, McCarty rented a nmaroon Lincoln fromthe
Avis Rent-A-Car locationin Meridian, Mssissippi. MCarty checked
the car out at 12:15 p.m and returned it 30 mnutes |ater, at
12:45 p.m McCarty drove a total of five mles in the car.
Sonetinme prior to January 31, 1993, the maroon Lincoln rented by
McCarty di sappeared fromthe Avis |ot.

On February 11, 1993, Jan M ckel berg and her sister were in
t heir home on Autumm QGaks Drive in Jackson. Autumm Oaks is | ocated
in a residential area near the Magnolia Federal Bank. About 9:00
p.m sonething triggered notion detectors in M ckel berg’s driveway
and her outside |ights cane on. M ckel berg | ooked out her w ndow
and observed a bl ue pickup truck that she did not recognize in her
driveway. As M ckel berg watched, the truck pulled out of the
driveway with its lights off and parked on M ckelberg’'s street. A

man, later identified at trial as McCarty, wal ked to a ditch at the



dead end of M ckel berg’s street. The man stayed near the ditch for
a few mnutes before wal king to the opposite end of the street and
| eavi ng the nei ghborhood on foot. About fifteen mnutes |ater
whil e M ckel berg and her sister were sitting on her porch, the man
returned, started the truck, drove to the end of the street w thout
turning on his lights, and left.

The next day, a man wearing a black wi g, a baseball cap, a
f ake beard and noustache, coveralls, and tenni s shoes, and carrying
a satchel, robbed the Mgnolia Federal Bank near M ckel berg’ s
house. The robber approached teller Jeannette Chase and told her
he needed a noney order. The robber simultaneously handed Chase a
typewitten note stating “this is a robbery.” Chase got up to get
the noney order from another teller’s wi ndow, but then froze when
she read the typewitten note. The robber saw Chase freeze and
went to the second teller’s wndow, then pulled a gun from his
coveralls and pointed it at Chase, scream ng at her to cooperate.
The robber collected $15,475 fromthree tellers, pointing the gun
at each and ordering them to enpty their cash drawers before
fl eeing the bank on foot.

Bank custoner Bruce Dent was sitting in his car outside the
bank as the robber fled. Dent testified that the robber fled on
foot, dropping his baseball cap in the street. The robber then
mounted a bicycle. Wen Dent closed in on the bicycle, the robber
abandoned the bicycle and began rummaging in the satchel he was
carrying, spilling nore than $8, 000 on the ground in the process.

Eventual |y, the robber pulled out a gun and Dent retreated behind



some cars. Dent heard two shots fired. At the sanme tine, Dent
observed a Jeep rapidly reversing fromthe area where the robber
was | ast seen and the shots were fired. Law enforcenment officials
i nvestigating the robbery | ater recovered t he robber’s demand not e,
his grey baseball cap, and the spilled cash.

In the neantine, MCarty’'s fingerprints were found to be on
the white clasp 8" X 10" envel ope recovered with the di sgui se used
in the Sunburst robbery from the stolen Thunderbird that he had
previously rented. A warrant was issued for McCarty’s arrest, and
for a search of his apartnent and his blue pick-up truck. Anong

the itens seized were two sets of keys found in McCarty’'s truck.

L1l

McCarty was arrested and detained at the Madison County
Detention Center. During this time, MCarty shared a communal cel
with Al an Lucero. McCarty shared certain information about his
crimes with Lucero. Lucero relayed that information to |aw
enf orcenent .

Lucero told the authorities that McCarty admtted to both the
Sunbur st and Magnol i a bank robberies. Lucero told authorities that
McCarty said he had rented a silver Thunderbird and a maroon
Lincoln and duplicated the keys for both cars. Lucero told
authorities that the silver Thunderbird had been rented at the
Jackson airport, while the maroon Thunderbird had been rented in
Meri di an. McCarty told Lucero that he had worn a disguise

including a wig in both robberies, and that he had used a nylon



stocking cap to prevent his own hair sanples frombeing left in the
W gs. Lucero described the Sunburst robbery, and said that after
the robbery MCarty had driven the Thunderbird to an office
buil ding where MCarty’s work truck was parked. McCarty told
Lucero that at the parking lot he transferred the disguise and
other itens used in the robbery to the trunk of the Thunderbird and
then left the car in the parking lot, leaving in his work truck.

Lucero al so descri bed the Magnolia robbery. Lucero said that
McCarty told himhe had “jacked a shell in the chanber” of a .45
cal i ber weapon when the teller froze. Lucero described how McCarty
had to dunp noney on the ground after the robbery to gain access to
t he weapon. Lucero told |aw enforcenent that McCarty had descri bed
firing shots at a Jeep that was pursuing him MCarty told Lucero
that he used the maroon Lincoln to escape, and then parked the car
at a restaurant while he drove his own truck hone to clean up.
Lucero said McCarty told himthat MCarty later returned to the
restaurant and transferred the di sgui se, weapons, and other itens
used in the Magnolia robbery to the trunk of the Lincoln. MCarty
then drove the Lincoln to an apartnent conpl ex adjacent to his own
and parked the Lincoln in the adjacent lot in alocation that could
be observed fromMCarty’'s own apartnent. Lucero said that McCarty
told himhe had noved the car often in the days before his arrest
to avoid suspicion. McCarty also said that the car was stil
parked in the adjacent | ot and had not been di sturbed when McCarty
was arrested at his apartnent.

McCarty told Lucero that the keys to the Lincoln had been



sei zed when his truck was searched, but that McCarty’ s | awer could
get the keys back. Lucero thought he m ght be rel eased on bond to
care for his ailing nother. Wen Lucero conveyed this information
to McCarty, MCarty proposed a plan by which Lucero would get the
keys to the Lincoln, and use the disguise in the trunk to pull
anot her robbery. That way, McCarty reasoned, police would be |ured
into believing that the robber was still on the | oose. Lucero told
| aw enforcenent that McCarty said there was a padl ock on the fl oor
of the Lincoln. The key to the padl ock was supposed to be on one
of the key rings seized fromMCarty’'s truck. MCarty told Lucero
to be sure and renove the padl ock fromthe Lincoln.

Lucero also told |aw enforcenent that MCarty said MCarty
used a .45 caliber sem-automatic firearm a .38 caliber revol ver,
and a .22 caliber revolver in the robberies. MCarty told Lucero
t hat the .45 and the .22 were in the trunk of the Lincoln.
McCarty told Lucero that he had secured these weapons in
residential burglaries of a one-story and a two-story house in a
speci fi ed nei ghborhood. MOCarty said he had tried to use credit
cards stolen in these robberies and that certain nerchants had
refused him MOCarty told Lucero that he intended to harmthese
merchants and other potential wtnesses against himif he could
arrange it. Lucero said his concern for the welfare of these
potential witnesses and his belief that McCarty was serious about
carrying out these threats caused him to cone forward wth the

i nf ormati on.



| V.

Usi ng Lucero’s information, police quickly | ocated the maroon
Lincoln previously rented by MCarty and subsequently reported
st ol en. Law enforcenment had no know edge of the Lincoln or its
role in the Mgnolia robbery before Lucero cane forward with
i nformati on about McCarty’s crines. The Lincoln was found parked
at an apartnent conplex adjacent to MCarty’s. The Lincoln was
visible from McCarty’s apartnent. Keys fitting the Lincoln were
found on one of the key rings seized fromMCarty's truck. On the
floor of the car, police recovered a padlock. A key fitting the
padl ock was discovered on one of the key rings seized from
McCarty' s truck. Fromthe trunk of the car, police recovered the
typewiter used to type the denmand note recovered fromthe Magnoli a
robbery, the wig and fake beard and noustache worn during the
Magnol i a robbery, the coveralls worn during the Magnolia robbery,
a .45 caliber sem-automatic firearm with a |loaded clip, a .22
cal i ber revolver, and a black shoulder holster. Consistent with
Lucero’s information, neither of the wigs used in the Sunburst and
Magnol i a robberi es contained hair sanples that could be matched to
McCarty. Further, the firearns seized fromthe silver Thunderbird
and the maroon Lincoln were |ater determ ned to be firearns stol en

in tw residential burglaries in the area identified by Lucero.

V.
Lucero had arrived at the Madi son County Detention Center in

January 1993, about one nonth before McCarty, and about three weeks



before the Magnolia robbery. There is no allegation that MCarty
and Lucero were acquainted prior to that tinme. Lucero was charged
wth one count of being a felon in possession of a firearm in
violation of 18 U.S.C. § 922(g) and 8§ 924(a)(2), and one count of
possession of the sane firearm a sawed-off shotgun included in the
definition given at 26 U S.C. 8§ 5845(a)(2), in violation of 26
U S C 8§ 5861(d). Both of the counts alleged agai nst Lucero carry
a statutory nmaximum sentence of ten years. See 18 U S . C
§ 924(a)(4); 26 U .S.C. § 5871.

Lucero provided information and later testified against
McCarty at trial in exchange for nore favorable treatnment in the
di sposition of his own case. Lucero testified that he had arranged
a plea bargain in which the governnent would dismss count 2 in
exchange for his guilty plea on count 1 before he approached | aw
enforcenent with the information about MCarty. When Lucero
delivered the information about MCarty, the governnent agreed to
ask for a dowward departure with respect to count 1, provided
Lucero cooperated fully and testified against MCarty at trial
Lucero and the governnent executed a nenorandum of under st andi ng.
In that docunent, the governnent’s agreenent to nove for di sm ssal
of count 2 was added by hand after the docunent was prepared, which
is consistent with Lucero’s testinony that the dismssal of count
2 had al ready been arranged and was separate fromthe agreenent to
of fer leniency in exchange for Lucero’s testinony agai nst McCarty.
The structure of and | anguage used in that agreenent is |ikew se

consistent with Lucero’ s testinony that the dism ssal of count 2

10



did not formpart of the reward he received for testifying agai nst
McCarty. For exanple, the agreenent does not set forth Lucero’s
understanding with respect to the statutory penalty applicable to
count 2, as it does for count 1. Lucero’s nenorandum of
understanding is part of the record in this case, and the agreenent
was read to the jury in full during McCarty’'s trial.

Lucero was sentenced nonths before MCarty’'s trial began
Lucero pleaded guilty to count 1, and count 2 was dism ssed. The
gover nnent noved for, and the district court granted, a four-Ievel
downward departure with respect to count 1. The governnent’s
nmotion for downward departure is part of the record in this case,
and the exi stence of and grounds for that notion were disclosed to
the jury at McCarty’'s trial. Because of ex post facto concerns,
Lucero’s sentence was determ ned on the basis of the 1990 version
of the sentencing guidelines rather than the guidelines in effect
at the tinme of sentencing. McCarty’ s counsel attended Lucero’s
sent enci ng.

McCarty' s appellate argunents relating to the reward Lucero
received for his testinony against MCarty are dependant upon
certain intricacies involved in the calculation of Lucero’s
sentence under the sentencing guidelines. It is therefore
necessary for us to set forth in sone detail the basis upon which
Lucero was sentenced.

Lucero’s sentence for count 1, charging that Lucero was a
felon in possession of a firearmin violation of 18 U S . C 8§

922(g), was determned using U . S.S.G § 2K2.1. The 1990 version of
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8§ 2K2.1 provided a base offense level of 12 for 8§ 922(09)
violations. The district court reduced that base offense | evel by
two levels for acceptance of responsibility and by four |evels
pursuant to the governnent’s notion, yielding a base offense | evel
of 6. Lucero had 15 crimnal history points, which yielded a
crimnal history category of VI. Under the 1990 guidelines, an
of fense level of 6 and a crimnal history category of VI yielded a
range of 12 to 18 nonths. The district court presiding over
Lucero’s case inposed an 18 nonth sentence. The statenent of
reasons for sentence entered by Lucero’s sentencing court was
introduced into evidence and nade the subject of testinony at
McCarty' s trial. The crimnal judgnent against Lucero was al so
introduced into evidence at McCarty’'s trial.

Lucero was not, of course, sentenced on count 2, which the
governnent agreed to dismss. Notw thstandi ng evidence that the
governnent agreed to dism ss count 2 before Lucero approached | aw
enforcenent about McCarty, and notw thstanding the fact that there
was no factual predicate for Lucero’s conviction on count 2 or for
any wi thin guideline adjustnents with respect to count 2, McCarty’s
counsel was permtted to explore the effect of the dismssal of
count 2 on Lucero’s sentence, and the jury was permtted to
consider the dismssal of count 2 as part of the consideration

Lucero received for testifying against MCarty.

VI .

At McCarty’s trial, Lucero testified in a manner consi stent
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wth his earlier statenents to |law enforcenent and MCarty was
convicted. MCarty’'s clains in this § 2255 action all relate to
Lucero’s testinony. Specifically, MCarty nmaintains that the
gover nnment suppressed i nformation that Lucero had four, rather than
two, prior felony convictions and that the governnent know ngly
used Lucero’s perjured trial testinony that he had only two prior
fel ony convictions. MCarty al so naintains that the district court
and t he governnent published an erroneous cal cul ation of Lucero’s
reward for testifying against McCarty to the jury which inpaired
his Sixth Amendnent right to cross-exam ne Lucero.

Nei t her Lucero’s identity as a repeat player in the crimnal
justice system nor the fact that he received favorabl e treatnent
fromthe governnent in exchange for his testinony was conceal ed at
trial. Indeed, the prosecution opened Lucero’ s direct testinony by
revealing Lucero as a convicted felon who was testifying in
exchange for nore favorable treatnent. Lucero testified that he
was currently serving an 18 nonth sentence for a federal felon in
possession of a firearmoffense, but that he woul d have received a
much | onger sentence but for his cooperation with |aw enforcenent
and subsequent trial testinony against McCarty. Lucero testified
in particular that he thought his sentence woul d have been five or
six years longer if he had not cooperated with |aw enforcenent.
Lucero testified that he had used quite a few aliases in the past
to evade | aw enforcenent and “stay out of jail.” Wth respect to
prior convictions, Lucero testified that he had two prior felonies,

in addition to the conviction for which he was incarcerated: (1) a
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1981 Col orado | arceny conviction, for which he served two and one
hal f years, and (2) a 1987 Colorado attenpted forgery charge, for
whi ch he served three years. Lucero further testified that he had
an extensive history of drug use, but that he had not used drugs
since 1992, when he was incarcerated on a drug use charge.

On cross-exam nation, MCarty’' s counsel attenpted to inpeach
Lucero’s testinony by underscoring Lucero’s crimnal history and by
enphasi zi ng that Lucero’s favorabl e pl ea bargain gave hi ma strong
i ncentive to provide damagi ng testi nony agai nst McCarty. MCarty’s
counsel began by having Lucero read the governnent’s two-count
i ndi ctment agai nst Lucero into the record. The indictnment, which
charged felon in possession of a firearmand possessi on of the sane
firearm includes the two prior state convictions identified by
Lucero as the factual predicate of the felon in possession charge.
Havi ng establ i shed those prior convictions, McCarty’s counsel then
elicited Lucero’ s agreenent that, because count 1 and count 2 each
carried a statutory maxi mum penalty of ten years inprisonnent,
Lucero could have been sentenced to a period of twenty years
i nprisonnment, instead of the 18 nonth period of inprisonnent
actually inposed. Lucero then testified again that his
under st andi ng of the potential sentencing range before he agreed to
provide information about MCarty had been between six and ei ght
years. MCarty’s counsel clarified that those figures were based
upon Lucero receiving good tine credit, and therefore serving only
eighty-five percent of histinme. MCarty’ s counsel then had Lucero

read the entire text of the nenorandum of understandi ng entered

14



into between Lucero and the governnent into the record. That
reading informed the jury again that the potential statutory
penalty for Lucero’s conviction on count 1 was ten years. Lucero
was also quizzed with regard to his basic agreenent with the
governnent; that is, that the governnment would seek a downward
departure with respect to count 1 in exchange for Lucero’s
testinony. Although the nmenorandum of understanding also recited
that the governnment would seek dismssal of count 2, Lucero
testified that the governnent had previously agreed to dismss
count 2 in exchange for Lucero’s guilty plea. MCarty’s counsel
then used the NCIC “rap sheet” provided by the governnent to cross-
exam ne Lucero about prior convictions and ali ases. McCarty’s
counsel was able to reinforce the jury’s know edge that Lucero had
been incarcerated on a drug charge in 1992 and to elicit that
Lucero also had a prior msdeneanor conviction for assault.
McCarty’ s counsel introduced the governnent’s notion for downward
departure with respect to count 1, as evidence that Lucero’s
agreenent with the governnent was consummated. MCarty’s counse
al so i ntroduced a copy of the district court’s statenent of reasons
for the sentence inposed upon Lucero, and a copy of the crim nal
j udgnent agai nst Lucero. McCarty's counsel then attenpted to
enhance the jury’'s inpression of Lucero’'s self-interested
nmotivation for testifying by introducing aletter drafted by Lucero
to one of his girlfriends, in which Lucero expressed the belief
that he could have faced 30 years in prison wthout the deal

of fered by the governnent.
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On redirect, the governnent attenpted to mtigate sonewhat the
substanti al denonstration of Lucero’s incentive to testify agai nst
McCarty. The governnent explored the sentencing court’s statenent
of reasons for inposing an 18 nonth sentence on Lucero. Lucero
testified that the offense | evel applicable to his offense was 10
before the governnent’s notion for downward departure, and 6 after
the governnent’s notion for downward departure. Lucero testified
that he had 15 crimnal history points and a crimnal history
category of VI. The governnent then asked the district court to
take judicial notice of the fact that a base offense |evel of 10
and a crimnal history category of VI carried a guideline range of
24 to 30 nonths. After ascertaining that there was no objection
fromthe defense, the district court took judicial notice that a
base offense level of 10 and a crimnal history category of VI
woul d yield a sentence of 24 to 30 nonths. Shortly thereafter, the
district court instructed the jury that it was permtted, but not
required, to accept any judicially noticed fact as concl usive.

At the close of Lucero’'s testinony, MCarty’'s counsel asked
the district court to take judicial notice concerning the
application of the sentencing guidelines to count 2 of the
i ndi ct ment agai nst Lucero. During a bench conference, the district
court expressed reservation about the need for doing soin light of
Lucero’ s testinony. McCarty’ s defense counsel nonethel ess urged
the district court to apply the guidelines before the district
court to Lucero’'s indictnent to reach a guideline range. The

district court once again expressed reservation, this tinme about
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the accuracy of any such a determ nation nade w thout the benefit
of a probation officer. During further discussion, the district
court stated that Lucero’'s two firearm of fenses would probably
merge for sentencing purposes, because they involved the sane
weapon. MCarty’s counsel did not object to the district court’s
supposition that the guidelines would not produce a |onger range
for both counts, but instead indicated agreenent, stating that he
“had overl ooked the fact it was the sane weapon” in both counts.
The district court thereafter inforned the jury that the di sm ssal
of count 2 would not have any effect on the guideline range

because the sanme guidelines applied to both counts.

Assum ng, as MCarty does on appeal, that the dism ssal of
count 2 forned part of the consideration given to McCarty for his
testinony against MCarty, then this judicial instruction was in
error. The parties agree that, under either the 1990 guidelines
applicable to Lucero’s conviction, or the 1992 guidelines referred
to the district court at McCarty’'s trial, Lucero’s conviction on
count 2 would have resulted in a higher base offense |evel, and
thus a | onger sentence, than the sentence applicable to Lucero’'s
conviction on count 1 al one.

During closing argunent, the governnent argued that Lucero’s
deal with the governnent was not so favorable that it woul d provide
Lucero with a strong incentive to provide false testinony.
Specifically, the governnent argued that Lucero received an 18
nmont h sentence when he could have been sentenced to 30 nonths.

McCarty’s counsel responded that Lucero believed he mght get 30

17



years before he made his deal with the governnent. McCarty’'s
counsel argued that Lucero’ s own belief about the potential penalty
was nore probative of his notivation for testifying than a
technical application of the sentencing guidelines. McCarty’s
counsel al so pointed out that the governnent could still prosecute
Lucero on count 2 if it was not pleased with Lucero’s testinony.
In rebuttal, the governnent responded that, even if Lucero stil
faced prosecution on count 2, his sentence would not exceed 30
nont hs.

The district court then instructed the jury. The jury
instructions included strong limting instructions with respect to
Lucero’s testinony. The district court instructed the jury that it
coul d consider awitness’s prior convictions for felonies or crines
i nvol vi ng di shonesty or fal se statenents as a factor when wei ghi ng
the credibility of the witness. The district court also instructed
the jury that the testinony of an i nformant who receives a reduced
sentence in exchange for testinony “nust always be exam ned and
wei ghed by the jury with greater care and caution than the

testinony of ordinary wtnesses.”

VI,

In August 1995, many nonths after this Court affirnmed his
conviction on direct appeal, MCarty filed a pro se letter
requesting that the district court conduct an in canera i nspection
of Lucero’ s federal presentence report to determ ne whet her Lucero

had felony convictions in addition to those that were disclosed in
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Lucero’s testinony. The district court initially denied that
nmotion on the basis that McCarty had not filed any 8 2255 notion
for relief, but agreed to review Lucero’s PSR after McCarty filed
a notion for reconsi derati on docunenting Lucero’s crimnal history.

The district court’s order review ng Lucero’s PSR recogni zes
that Lucero did indeed have a third felony conviction, a 1987
Col orado conviction for theft, in addition to the 1981 Col orado
| arceny conviction and the 1987 Colorado attenpted forgery
conviction to which Lucero admtted at trial. The district court
observed, however, that MCarty could not prevail on a § 2255
nmotion claimng that Lucero commtted perjury. The district court
noted that the sentences for Lucero’s two 1987 convictions were
served concurrently, and that Lucero’s objections to his own PSR
indicate that Lucero thought the two 1987 felonies were
sufficiently related as to form the sane offense, at |east for
sent enci ng purposes. In June 1996, MCarty filed this § 2255

nmot i on.

VIIT.

McCarty clains that the governnment suppressed evidence that
Lucero had prior felony convictions in addition to the 1981 | arceny
conviction and the 1987 attenpted forgery conviction. See Brady v.
Maryland, 83 S. C. 1194 (1963). \Wen the governnment suppresses
materi al evidence that is favorable to the accused after a request
to disclose the sanme, the conviction is secured in violation of the

Due Process cl ause and cannot stand. 1d. at 1196-97. To establish
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a due process violation under Brady, MCarty nust establish: (1)
t hat the prosecution suppressed evidence, (2) that was favorable to
the defense, and (3) material to the issue of guilt or punishnent.
See, e.g., United States v. Freeman, 164 F.3d 243, 248 (5th Cr.
1999); United States v. Aubin, 87 F.3d 141, 148 (5th Gr. 1996);
United States v. Ellender, 947 F.2d 748, 756 (5th Gr. 1991).

McCarty also clains that the governnent know ngly used
Lucero’s perjured testinony that he had only two prior felony
convictions at trial. See Napue v. Illinois, 79 S. C. 1173
(1959). A conviction obtained through the use of evidence known to
be false by the prosecution |ikew se violates the Due Process
cl ause and cannot stand. |d. at 1177. The Napue principle holds
true without regard to whet her the prosecution affirmatively offers
fal se evidence, or instead nerely allows false evidence to go
uncorrect ed. | d. To establish a due process violation under
Napue, MOCarty nust establish (1) that Lucero’s testinony was
false, (2) that the state knew it was false and nonetheless
permtted the testinony to remain unchall enged, and (3) that the
testinony was material. See Creel_v. Johnson, 162 F.3d 385, 391
(5th Gr. 1998); Blacknmon v. Scott, 22 F.3d 560, 565 (5th Gr.
1994) .

Brady and Napue apply when the suppressed evi dence concerns
the credibility of a witness, as well as when the suppressed
evi dence directly concerns the guilt or punishnment of the accused.
See Napue, 79 S. C. at 1177 (“The principle that a State nay not

know ngly use fal se evidence, including false testinony, to obtain
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a tainted conviction . . . does not cease to apply nerely because
the fal se testinony goes only tothe credibility of the witness.”);
United States v. Kopycinski, 64 F.3d 223, 225 (5th Cr. 1995)
(“Brady enconpasses evidence that nmay be used to inpeach a
wtness' s credibility.”). Ineither event, however, the suppressed
evi dence nust be proven material.

"The nmere possibility that an itemof undi scl osed i nformation
m ght have hel ped the defense, or m ght have affected the outcone
of the trial, does not establish “materiality’ in the
constitutional sense.” United States v. Agurs, 96 S. . 2392
2400 (1976). Evidence is material, for the purpose of alleged due
process violations wunder Brady and Napue, when there is a
reasonabl e probability that the outcone of the trial would have
been different if the evidence had been disclosed to the jury.
Kyles v. Witley, 115 S. C. 1555, 1565 (1995); United States v.
Bagl ey, 105 S. Ct. 3375, 3383 (1985); Freeman, 164 F.3d at 248. “A
“reasonabl e probability’ is a probability sufficient to underm ne
confidence in the outcone” of the defendant’s trial. Bagley, 105
S. . at 3383. The defendant need not denonstrate that he woul d
have been acquitted if the evidence had been di scl osed. Kyles, 115
S. C. at 1565-66. The question is not whether adm ssion of the
evi dence woul d have changed the verdict, but whether the defendant
received a fair trial in the absence of the suppressed evi dence.
ld. at 1566. Stated differently, the test is whether the excl uded
evi dence can “reasonably be taken to put the whole case in such a

different light as to underm ne confidence in the verdict.” |Id.
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| X.

Qur materiality inquiry is applied to the suppressed evi dence
collectively, and not item by item Spence v. Johnson, 80 F.3d
989, 994 (5th Cr. 1996); Kopycinski, 64 F.3d at 226. Thus, it
becones inportant to identify the body of evidence that MCarty
al l eges was suppressed or made the subject of false testinony.
McCarty identifies Brady and Napue error arising out of Lucero’s
m st aken testinony that he had only two prior felony convictions.
McCarty alleges that contrary to Lucero’s testinony, he actually
had at | east four prior felony convictions: (1) the 1981 Col orado
| arceny conviction Lucero admtted to at trial; (2) the 1987
Col orado attenpted forgery conviction Lucero admtted to at trial;
(3) the 1987 Col orado theft conviction identified in the district
court’s order reviewng Lucero’'s PSR, and (4) a 1992 Col orado
conviction for use of a controlled substance. MCarty argues that
the governnent either knew or should have known about the
addi tional prior convictions. The governnent relies upon affidavit
testinony from the prosecuting attorney that his know edge of
Lucero’s crimnal history canme from the NCIC rap sheet, which
apparently did not include those «convictions, and wtness
interviews with Lucero.

W note in passing that the record does not support the
proposition that the governnment know ngly suppressed Lucero’s
crimnal history or knowingly permtted Lucero to falsely testify
concerning his crimmnal history. In addition, there are

considerable problens wth characterizing the 1992 Colorado
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conviction for use of a controll ed substance as adm ssi bl e evi dence
of a prior felony conviction that Lucero should have discl osed.
First, the 1992 conviction is |isted on Lucero’'s PSR as a pendi ng
charge, rather than a conviction. That charge is not included in
the PSR s cal cul ation of crimnal history points or category. That
charge formed no part of the sentencing court’s calculation of
Lucero’s guideline range. Mreover, aside fromthe PSR s fl eeting
statenment that “use of a controlled substance” is a “Cass 5
felony,” there is no support in this record for the proposition
t hat the of fense shoul d have been, but was not, considered a fel ony
for the purpose of determ ning Lucero’s guideline range. There is
no evi dence that the conviction, if final at all, would have been
adm ssi ble for the purpose of inpeaching Lucero. Finally, Lucero
testified at McCarty’ s trial that he had been incarcerated in 1992
on a drug charge, and never asserted in any way that he was
i nnocent of the charge. | ndeed, Lucero admtted he had an
extensi ve history of drug abuse that ended when he was i ncarcerated
on that charge. Thus, the offense was not suppressed, and
McCarty’s counsel could have cross-examned Lucero on the
di sposition of that case. Even if the 1992 charge concluded with
a final conviction, that fact would have added little to Lucero’s
testinony that he had been incarcerated on the charge. In sum we
have substantial reservations about relying upon the suppression of
the 1992 use of a controlled substance charge as a predicate for
error in this case. W w Il nonethel ess assune, for the purposes

of this opinion, that Lucero’ s testinony erroneously failed to
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di scl ose both the 1987 Col orado theft conviction and the fact that
Lucero’s incarceration in 1992 concluded with a fel ony conviction
for use of a controlled substance.

McCarty al so argues, nuch less directly, that the governnent
suppressed i nformati on concerning the effect that the di sm ssal of
count 2 against Lucero had on the reward that Lucero received for
testifying against McCarty. W have already identified Lucero's
uncontroverted testinony that the dismssal of count 2 was
negotiated before he offered information against MCarty.
Nonet hel ess, we wll assune, for purposes of MCarty's Fifth
Amendnent clainms, that the dism ssal of count 2 forned part of
Lucero’s reward for providing information about and testifying
agai nst McCarty. Thus, the evidence all egedly suppressed i ncl udes:
(1) Lucero’s 1987 Colorado theft conviction; (2) Lucero’ s 1992
Colorado use of a controlled substance conviction; and (3)
information relating to the effect of the dism ssal of count 2
agai nst Lucero on Lucero’s actual sentence. Having identified the
preci se evidence that McCarty al |l eges was suppressed, we proceed to
an analysis of whether this evidence was material to the jury’'s
judgnment of McCarty’ s guilt.

Materiality “depends alnobst entirely on the value of the
evidence relative to other evidence nustered by the State” at
trial. Spence, 80 F.3d at 995. ““IWhen the testinony of a
W t ness who m ght have been inpeached is strongly corroborated by
addi tional evidence supporting a guilty verdict, the undiscl osed

evidence is generally not found to be material.’” Spence, 80 F.3d
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at 995 (quoting Wlson v. Witley, 28 F.3d 433, 439 (5th Cr.
1994)); see also Kopycinski, 64 F.3d at 226 (“When the w thheld
evidence seriously wundermnes or inpeaches a key wtness’'s
testinony on an essential issue, we |ook to whether the testinony
was strongly corroborated by other evidence.”). Mor eover,
suppressed evidence is nuch less likely to be material when it is
merely cunmul ati ve of ot her i npeachnent evi dence presented at trial.
Spence, 80 F.3d at 995.

The district court relied on these principles to find that the
addi tional inpeachnent evidence identified by MCarty was not
mat eri al because it coul d not have feasibly affected t he outconme of
McCarty' s trial. W review that determ nation de novo, see

Freeman, 164 F.3d 243, and affirm

X.

We begin by noting that the physical and testinonial evidence
agai nst MCarty was overwhel m ng. Much of that evidence was
derived directly frominformation Lucero gave | aw enforcenent | ong
before trial. Prior to the tinme that Lucero came forward, |aw
enforcenent was conpl etely unaware that a Lincol n had been used in
the Magnol i a robbery. Lucero’s information led police directly to
the vehicle, which was found as Lucero said it would be in the
parking ot next to McCarty’'s apartnent, in a place visible from
McCarty' s apartnent. Lucero correctly identified the color of the
Li ncoln, as well as the fact it had been stolen fromthe Meridi an,

M ssi ssippi Avis Rent-A-Car | ocation, where it had been previously
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rented for 30 mnutes by McCarty. Lucero correctly identified the
contents of the Lincoln, including the disguise, the padlock, and
t he make of the weapons di scovered there. Lucero’ s information |ed
authorities to connect the keys taken from MCarty’s truck to the
stolen Thunderbird and Lincoln used in both the Sunburst and
Magnol i a robberies. Lucero’ s information that the weapons found in
t he Thunderbird and Li ncol n were obtained in residential burglaries
of a specified area permtted the prosecution to link McCarty with
the weapons found in the Lincoln. In sum Lucero’s pretrial
information permtted the authorities to develop substantial
physi cal and testinoni al evidence tying McCarty to the crines with
whi ch he was charged. By the tine of trial, Lucero’ s testinony was
hel pful, but far fromessential, for conviction.

Lucero’s trial testinony was consistent with his earlier
statenents, and was strongly corroborated at trial wth the
consi stent physical and testinonial evidence. Bank custoner Bruce
Dent corroborated Lucero’ s testinony that McCarty had dropped noney
on the ground and fired shots at a Jeep when fleeing the Magnolia
r obbery. F.B.1. agent WIIlie Covington corroborated Lucero’s
testinony as to the | ocation and contents of the Lincoln. Victins
of McCarty’s residential burglaries corroborated Lucero’s testinony
that the guns used in the Sunburst and Magnoli a robberies had been
stolen from their hones. | ndeed, virtually every aspect of
Lucero’s trial testinony was i ndependently corroborated by anot her
state witness at trial. |In such a circunstance, we are |oathe to

find an increnental increase in already abundant i npeachnent
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evidence material. See Kopycinski, 64 F.3d at 226 (strong
corroboration of witness’s testinony made his testinony essentially
uni npeachabl e) .

That is particularly true when, as here, the testifying
wtness' s credibility and notivation for testifying were thoroughly
explored at trial. This is not a case in which the governnent
represented Lucero to be an upstanding citizen free of any flaw or
i nproper notive. To the contrary, the governnent disclosed, at the
outset of its direct examnation, that Lucero was presently
i ncarcerated on federal charges, that Lucero had two prior state
felony convictions, that Lucero had an extensive history of drug
abuse, that Lucero had been incarcerated for a drug charge in 1992,
and that Lucero had made extensive use of aliases to evade |aw
enf or cenent. The governnment also established that Lucero had
received a nore |enient sentence in exchange for his cooperation
with the governnment on MCarty’s case. | ndeed, the governnent
elicited testinony that Lucero believed his sentence had been
reduced by as much as five or six years as a result of his
agreenent to provide information and testinony about MCarty’'s
crimes.

McCarty’ s cross-exam nation of Lucero on these points was not
in any way restricted, either by the governnent’s objections or by
the trial court’s rulings. On cross-exam nation, McCarty’'s counsel
restated Lucero’s crimnal history and elicited at | east one ot her

prior conviction for assault. McCarty’ s counsel also elicited
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Lucero’ s agreenent that he could have been sentenced to twenty, or
even thirty, years if the governnent had not agreed to nake a dea
i n exchange for Lucero’ s testinony against MCarty.

After Lucero testified, the jury heard fromthe district court
that the dismssal of count 2 would not have had any effect on
Lucero’s sentence, and argunent fromthe governnent that Lucero’s
reward for testifying anmounted to only a one year reduction in
sent ence. The jury also heard MCarty’s counsel argue that
Lucero’s subjective belief, that he could receive twenty or thirty
years, was nore probative of his notivation for |lying than the
gui deline conputation. See United States v. Landerman, 109 F.3d
1053, 1063 (5th Cr.) (“What tells, of course, is not the actua
exi stence of a deal, but the witness belief or disbelief that a

deal exists.” (internal quotation omtted)), nodified on reh’ g on
ot her grounds, 116 F.3d 119 (5th Cr.), cert. denied, 118 S. C.
638 (1997). Al of these comments were fair coments on the
evi dence before the district court.

McCarty argues that there is nonetheless error because the
parties now agree that, under the applicable 1990 gui delines, the
district court’s instruction that the dism ssal of count 2 would
not have had any effect was factually in error. | ndeed, the
parties appear to agree that Lucero faced a pre-departure guideline
range of 24 to 30 nonths on count 1 alone, and that Lucero woul d
have faced a pre-departure guideline range of 57 to 71 nonths if he

had pl eaded guilty to both counts 1 and 2. The district court was

apparently led into factual error on this point by reliance upon
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the 1992 guidelines rather than the 1990 gui deli nes.

But the district court’s instruction that the dismssal of
count 2 would not have had any effect is of no use to MCarty.
McCarty’ s counsel consented, on the record, to the district court’s
reliance on the 1992 guidelines. Moreover, MCarty’ s counsel
invited the district court to apply those guidelines superficially
to Lucero’'s indictnent. When the district court expressed
reservation about engaging in such speculation wthout the
assi stance of a probation officer, McCarty's counsel insisted that
the application be made. That was a reasonable trial strategy at
the tinme, and McCarty cannot now be heard to conplain that anong
the various ranges argued to the jury for the purpose of
quantifying Lucero’s reward, the one given by the district court at
counsel s urging was factually incorrect.

G ven that Lucero’s testinony was essentially uninpeachable in
light of the overwhelmng body of evidence independently
corroborating Lucero’s testinony, presentation of evidence that
Lucero actually had two nore convictions, in addition to the three
di scl osed convictions and the disclosed incarceration on a drug
charge, would have been cumulative and of little effect with
respect to Lucero’s credibility. Simlarly, further el aboration on
the technical application of the sentencing guidelines to Lucero’s
potential exposure on a charge to which he never pleaded guilty
woul d have been cunulative in this case as to the substantial
docunentary and testinonial evidence, both on direct and cross-

exam nation, that Lucero received a significant reward i n exchange
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for his testinony against McCarty. W are al so persuaded that the
district court’s strong cautionary instructions wth respect to
testinony given in exchange for a reduction in sentence or by a
W tness that had prior felony convictions mtigates against the
finding of error here.

Both Lucero’s crimnal history and the effect of his deal with
the governnent were adequately explored at trial. There is no
reasonabl e possibility, |let alone a reasonable probability, that
further exploration, even if it resulted in the disclosure of the
evidence identified by McCarty, woul d have affected the out cone of

McCarty' s trial. The jury heard that Lucero benefitted between one

and thirty years. Further argunent about the precise range on
appeal does not place the case in a different light, so as to
underm ne confidence in the jury’ s verdict. The district court’s

denial of relief as to McCarty’s Fifth Amendnent Brady and Napue

clains is therefore affirned.

Xl .

McCarty also alleges that the district court and the
governnent violated his Sixth Amendnent right to effectively cross-
exam ne Lucero by m srepresenting to the jury the benefits Lucero
received as a result of his testinony against McCarty. MCarty’s
claimis based upon: (1) the statenent by the district court to the
jury that Lucero’ s sentencing guideline range woul d have been the

sanme without regard to whether count 2 was dism ssed, and (2) the
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governnent’s cl osing argunent that Lucero’s reward for cooperating
wth the governnent was |imted to a one year reduction in his
sent enci ng gui del i ne range.

The Si xth Amendnent guarantees the right of an accused “to be
confronted with the witnesses against him” U. S. Const. anend. VI.
The primary interest secured by the Confrontation C ause of the
Sixth Amendnent is the defendant’s right to cross-exanmne his
accusers. Davis v. Alaska, 94 S. . 1105, 1110 (1974). *“Cross-
exam nation is the principal neans by which the believability of a
witness and the truth of his testinony are tested.” 1I|d. “[T]he
exposure of a witness’ notivation in testifying is a proper and
inportant function of the constitutionally protected right of
cross-examnation.” 1d. Wen examning a claimunder Davis that
cross-exam nation was unconstitutionally inpaired, we  nust
det er m ne whet her the cross-exam nati on was adequate to devel op the
issue of bias properly for the jury. ld. at 1111. "[ T] he
Confrontation clause guarantees the defendant "an opportunity for
effective cross-exam nation, not cross-examnation that is
effective in whatever way, and to whatever extent, the defense
m ght wish." United States v. Pace, 10 F.3d 1106 (5th Cr. 1993)
(internal quotations omtted). “"Normally the right to confront
one's accusers is satisfied if defense counsel receives wde
latitude at trial to question witnesses.”" 1d. Once the rigors of
the Sixth Anendnent are satisfied, any limtation on the scope of
cross-examnation is a matter for the sound discretion of the

district court. United States v. Restivo, 8 F.3d 274, 278 (5th
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Cr. 1993).
X,

There are several factors which nmake it doubtful that the
district court’s statenent that count 2 had no effect on Lucero’s
guideline range can furnish the predicate for MCarty's Sixth
Amendnent claim that the district court inpaired his right to
Cross-exam ne Lucero. The record supports the proposition that
count 2 was not part of Lucero’'s reward for testifying. Even if
the dismssal of count 2 did form part of Lucero’ s reward, the
district court’s statenent was not made until MCarty concl uded his
unhanpered cross-exam nation of Lucero. Finally, it was McCarty’s
counsel who invited the error by requesting that the district court
apply the 1992 gui delines before the court to Lucero’s indictnent.
When the district court expressed doubt about the need for or
accuracy of any such application, MCarty’ s counsel insisted that
the district court proceed. Wen the district court offered the
supposition that Lucero’ s two of fenses would nerge for sentencing
pur poses, neither counsel objected. To the contrary, MCarty’'s
counsel conceded that he had overlooked the fact that the two
charges involved the sane conduct and the sane weapon. The
district court essentially secured the nutual consent of counsel
before taking judicial notice. Thus, the district court’s action
was taken pursuant to the parties’ mutual consent, if not the
parties’ stipulation on the record, that the district court’s
application of the guidelines was correct.

W are |ikewi se in doubt as to whether statenents made in the
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governnent’s closing argunent can furnish a basis for relief with
respect to McCarty’s Si xth Amendnent claim It is abundantly clear
fromthe record that neither the governnent, nor defense counsel
nor the district court were able to accurately determ ne Lucero’s
potential exposure. The exact calculation of Lucero’s sentence
depended upon factors that were not taken into account when Lucero
was sentenced. Proof of how those factors m ght have played out
was a proper subject for argunent at MCarty’'s trial. The
governnment’s closing argunent, which also occurred long after
McCarty concluded his unhanpered cross-exam nation, constituted
fair argunent on the evidence presented. W note that MCarty’'s
counsel quite effectively nmade the conpeting argunent that Lucero’s
own understandi ng that he could face twenty to thirty years absent
the governnent’s deal was nost probative of his notivation for
testifying.

We are convinced that McCarty enjoyed a full and satisfactory
opportunity to cross-exam ne Lucero about the effect of his deal
with the governnent and any benefit that Lucero would receive as a
result of his testinmony. This is not a case in which the jury was
not told that the testifying witness would benefit from his
testinony. The only question is whether contradictory information
before the jury about the extent of the benefit to be derived
denied MCarty his constitutional right to cross-exam ne Lucero.
W conclude that it did not. What ever vagaries existed at
McCarty's trial with regard to the application of the sentencing

guidelines to Lucero’'s two counts were good faith argunents
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advanced by the district court, the governnent and def ense counsel .
Those argunents were all presented to the jury for decision.

We note further that Davis error is subject to harm ess error
analysis inthis Crcuit. See, e.g., Landerman, 109 F.3d at 1064.
Assum ng dubitante that McCarty has stated a claim we would in any
event find the error to be harmess in these circunstances. Qur
Davis harmess error analysis includes consideration of the
followng factors: (1) the inportance of the witness’'s testinony;
(2) the presence or absence of corroborating or contradicting
testinony on material points; (3) the extent of cross-exam nation
otherwise permtted; and (4) the overall strength of the
prosecution’s case. 1d. at 1064 (quoting Del aware v. Van Arsdall,
106 S. C. 1431 (1986)). As should be obvious fromthe preceding
di scussi on, each of these factors cut against a decision granting
McCarty relief. The district court’s decision denying MCarty
relief as to his Sixth Amendnment Confrontation clause claimis
af firmed.

For the foregoing reasons, the district court’s denial of
McCarty' s 8§ 2255 notion for relief fromhis conviction and sentence

is in all respects AFFI RVED
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