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LESLI E KI EFER,

Pl ai ntiff-Appellant,
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BRUCE HARRI S; AMERI CAN LENDERS SERVI CE
COMPANY,
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Appeal fromthe United States District Court
For the Southern District of M ssissippi
(1: 96- CV- 336- GR)

August 21, 1997
Before SMTH, WENER and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Leslie Kiefer appeals the district court’s grant of summary
judgnent to the defendants in her civil suit challenging the
repossessi on of her notor hone. She argues that the defendants

conspired with the Harrison County Sheriff’'s Departnent to

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



facilitate the illegal repossession of her Wnnebago. W find no
reversible error and therefore affirm
I

Ki ef er purchased a W nnebago not or hone i n February, 1993. She
borrowed noney from St. Paul Postal Enpl oyees’ Credit Union of St.
Paul , M nnesota (“St. Paul Postal”) and signed a security agreenent
granting St. Paul Postal a security interest in the notor hone.
The security agreenent provided for nonthly paynents of $304.68 to
begin in March, 1993. By August, 1993, Kiefer had nmade only one
full paynent and one hal f - paynent and was past due in the anount of
$457.02. St. Paul Postal referred the matter to American Lenders
Servi ce Conpany (“ALSC’) for repossession of the notor hone, which
was then located in Biloxi, Mssissippi.

ALSC repossessed the notor honme on behalf of St. Paul Postal.
At the tinme of the repossession, Kiefer was incarcerated in the
Harrison County, M ssissippi, jail and was therefore not present at
the home. ALSC perfornmed a conplete inventory of the contents of
t he hone upon repossession. Ki ef er subsequently nmet with Bruce
Harris, the resident nanager for ALSC in Al abama, to review the
inventory |ist. After accounting for all of her possessions,
Ki ef er signed each page of the inventory list, indicating that it
represented a conplete list of her personal belongings that had
been in the notor hone at the tine of repossession.

In May 1996, Kiefer filed a conplaint against Harris and ALSC,
alleging (1) that ALSC conspired with the Harrison County Sheriff’s
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Departnent to incarcerate her while ALSC repossessed her notor
home, (2) that ALSCillegally repossessed her notor hone while she
was incarcerated, and (3) that ALSC was guilty of crimnal
trespass, burglary, larceny, and grand | arceny for the theft of her
motor honme and its contents (specifically a portable vault
allegedly located in the notor hone at the tinme of the
repossession). Since Kiefer is suing out-of-state defendants, we
assune, although she does not specifically assert, that the basis
for federal subject matter jurisdiction is diversity under 28
U S C § 1332.°

Kiefer requested damages in the anmount of five mllion
dol | ars. The defendants filed a notion for sunmary judgnent, and
the district court determned that there was no evidence to show
that the defendants had engaged in a conspiracy to deprive Kiefer
of her property rights, that the repossession was |egal, and that
neither Harris nor ALSC had violated any |aws, statutes, or
regul ations in conducting the repossession. The district court
granted sunmary judgnent and di sm ssed the case with prejudice.

Kiefer asserts on appeal that the district court erred by
entering summary judgnent for the defendants. In addition to

reasserting that a conspiracy exists between ALSC and the Harri son

. Kiefer originally filed her conplaint on June 22, 1995,
and it was subsequently dismssed w thout prejudice on My 20,
1996, for failure to tinely serve the defendants. The conpl ai nt
that she subsequently filed on May 29, 1996, was substantially
simlar to her original conplaint.
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County Sheriff’s Departnent, Kiefer contends that the repossession
of her notor hone was illegal because: (1) St. Paul Postal never
i nformed her of the exact anmount of her nonthly paynents; (2) she
was not given an opportunity to redeem the collateral; (3) the
repossessi on was fraudul ent because she did not consent to the
repossession; (4) the repossession constituted a breach of the
peace; (5) she did not receive all of her personal bel ongings from
the notor honme; and (6) the creditor had not notified her that
strict conpliance wth the contract terns woul d be required, that
she was in default, or that the contract would be accel erat ed.
I

We review the district court’s grant of summary judgnent de
novo applying the standards articulated in Fed. R Cv. P. 56(c).
Dunn- McCanpbel |l Royalty Interest, Inc. v. National Park Service,
112 F.3d 1283, 1286 (5th Gr. 1997). The noving party has the
initial burden of showing that there is no genuine issue of
material fact and that it is entitled to judgnent as a matter of
law. Celotex Corp. v. Catrett, 477 U. S. 317, 325, 106 S. . 2548,
2554, 91 L. Ed. 2d 265 (1986). Once the novant carries this
burden, the burden shifts to the nonnovant to show that summary
j udgnent should not be granted. |Id. at 323, 106 S. C. at 2553.
A party opposing a properly supported notion for sunmary judgnment
may not rest upon nere allegations or denials of her pleading, but

must set forth specific facts showi ng the existence of a genuine



issue for trial. Kunin v. Feofanov, 69 F.3d 59, 61 (5th Cr.
1995). Unsubstantiated conclusions that a fact issue exists wll
not suffice. |d.

Before we address the summary judgnent record, we note that
M ssi ssippi | aw governs Kiefer’s clains. The parties executed the
security agreenent in Mnnesota, but the agreenent generally
applies the law of Wsconsin. The relevant part of the security
agreenent reads:

The wvalidity, construction, and endorsenent of this

Agreenment are governed by the | aws of Wsconsin, except

that the recovery of Collateral shall be governed by the

law of the state in which the collateral is |ocated at

the time of recovery to the extent authorized by

§421.201(5), Ws. Stats.
A federal court sitting in diversity applies the conflict rul es of
the state in which the suit is brought and, therefore, M ssissipp
choice of law rules apply to this action. Kl axon Co. v. Stentor
Electric Mg. Co., 313 U. S. 487, 496, 61 S. C. 1020, 1021, 85 L
Ed. 1477 (1941). Under M ssissippi choice of |aw principles, a
choice of law provision in a contract will govern if the state | aw
sel ected bears a reasonable relation to the object of the contract.
Sorrels Steel Co., Inc. v. Geat Southwest Corp., 906 F.2d 158, 167
(5th Gr. 1990). The parties do not contest that the governing
M ssissippi statute is directly related to the object of the
contract, repossession on default, and we therefore apply

M ssissippi law to settle Kiefer’s clains.

As summary judgnment evidence, the defendants rely on the

5



uncontroverted facts that a valid security agreenent exists, that
Kiefer was in default on her secured |oan, and that ALSC, as the
secured party under Mssissippi law, had a right to repossess the
W nnebago peaceably w thout judicial process. Under M ssi ssi ppi
law, “[u]nless otherw se agreed, a secured party has on default the
right to take possession of the collateral. In taking possession
a secured party may proceed wi thout judicial process if this can be
done w t hout breach of the peace or nay proceed by action.” M ss.
Code Ann. 8§ 75-9-503 (1972). The defendants therefore net their
initial burden of showing that there was no genuine issue of
material fact, and the burden then shifted to Kiefer to produce
evidence or set forth specific facts show ng the existence of a
genui ne issue for trial.

Kiefer is unable to show that there was a breach of the peace
when the repossession occurred or that Mssissippi |aw was
ot herwi se viol at ed. Kiefer has not offered any evidence that
ALSC s actions caused a breach of the peace. Kiefer was not in the
nmot or home when the repossession took place, and ALSC was able to
t ake possession of the collateral w thout disturbance. See Butler
v. Ford Mdtor Credit Co., 829 F.2d 568, 569 (5th Cr. 1987)
(holding that secured creditor making unauthorized entry onto
driveway to renpbve vehicle did not breach peace so as to render
repossession illegal under M ssissippi |aw).

In addition, Kiefer signed each page of the inventory |ist



prepared by ALSCindicating that it represented a true and conpl ete
list of all her belongings that had been in the notor honme at the
time of the repossession as well as indicating that she had
recei ved such belongings. After attesting that all of her goods
were accounted for and returned to her, Kiefer clains that the
sheriff’'s departnent illegally retained her property. Kiefer’'s
claimagainst the Sheriff’'s Departnent is conpletely inconsistent
Wi th her prior attestation and, wi thout further substantiation, her
allegations of theft, burglary, |arceny, or conversion will not
w t hstand summary judgnent. Kunin, 69 F.3d at 61. Kiefer fails to
denonstrate a genuine issue for trial under M ssissippi |aw
Kiefer also attenpts to neet her burden by show ng that the
repossession was in violation of the Fair Debt Collection Practices
Act, 15 U. S.C. § 1692 (“FDCPA”). Congress enacted the FDCPA to hel p
prevent professional debt collectors from wusing “abusive,
deceptive, and wunfair” practices when collecting debts from
consuners. However, FDCPA actions nmust be brought within one year
of the date on which the alleged statutory violation occurred. 15
US C § 1692k(d). The repossession in this case occurred on
August 11, 1993, and Kiefer filed her original action on June 22,
1995. Thus, the FDCPA claim fails because it is untinely.
Moreover, the FDCPA does not preclude debt <collectors from
peaceabl y repossessi ng property subject to an enforceable security

agreenent when the debtor is in default. See Janmes v. Ford Motor



Credit, 842 F. Supp. 1202, 1209 (D. M nn. 1994), aff’'d, 47 F.3d 961
(8th Gir. 1995).

In addition to these clains, Kiefer generally asserts that her
constitutional, civil, and | egal rights have been viol ated w t hout
citation to any specific statute or provision. The district court
construed this claim as arising under 42 U S. C. 8§ 1983, which
provi des a renedy agai nst any person who, under col or of state | aw,
deprives another of rights protected by the Constitution. Collins
v. Cty of Harker Heights, Tex., 503 U S 115, 120, 112 S .
1061, 1065, 117 L. Ed. 2d 261 (1992). Although we liberally
construe cl ai ns brought by pro se litigants, Johnson v. Atkins, 999
F.2d 99, 100 (5th Cr. 1993), it is clear that Harris and ALSC di d
not act under color of state law. Kiefer did not sue the Harrison
County Sheriff’s Departnent or any of its officers for the
conspiracy she all eges.

Because Kiefer has failed to produce evidence or set forth
specific facts show ng the existence of a genuine issue for trial,
the defendants were entitled to summary judgnent on Kiefer’s claim
concerning the illegality of the repossession. Because Kiefer’s
claimthat the repossession was illegal is without nerit, her claim
that the defendants engaged in a conspiracy to facilitate the
repossessi on necessarily fails as a matter of | aw

Furthernore, we DENY Kiefer’'s “Oral Presentation to Appea

Brief,” in which she asks to be allowed to “present to the Court



the probl emof honel essness in the United States today.” Although
the court shares Kiefer’'s concerns about the plight of the
honel ess, the appeal of a civil action for damages arising fromthe

repossessi on of a Wnnebago is hardly the forumfor addressing the

pr obl em

AFF| RMED.



