IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-51098
Summary Cal endar

CARLA Y. BARBGCSA,
Pl ai ntiff-Appellant,
VERSUS
COUNTY OF EL PASQ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(EP-97- CVv-148- DB)

Septenber 8, 1998

Before JOLLY, SM TH, and WENER, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Carla Barbosa challenges the validity of a local court rule
and appeals decisions on prelimnary notions that prevented the
i ntroduction of evidence favorable to her Fair Labor Standards Act
overtinme conpensation claim Finding no reversible error, we

affirm

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



l.

Bar bosa, fornerly an enpl oyee of El Paso County, began worki ng
as court coordinator for the Honorable Kathleen Aivares in 1994,
when divares took over for her predecessor in the 205th D strict
Court. Following the termnation of her enploynent, Barbosa
brought suit in state court under the Fair Labor Standards Act,
al | egi ng the county owed her overtine conpensation for hours worked
under Oivares. The county renoved the suit to federal court on
April 16, 1997. The next day, the court entered a schedul i ng order
t hat i ncluded a provision pursuant to Local Rule CV-16(e) requiring
Barbosa to designate potential wtnesses and proposed exhibits
wthin 75 days, or by July 1, and setting a discovery deadline of
August 26.

Barbosa i nmmedi ately initiated di scovery, sending a deposition
on witten questions requesting, inter alia, the production of her
desk calendars for the tine she worked for divares, and other
records of the hours she had worked. The county responded that the
desk cal endars were not inits possession; it produced tine reports
fromthe court and check registers fromthe county.

On June 10, the county sent witten interrogatories and
requests for production to Barbosa requesting the identity of
docunents that would support her claim for overtine. Bar bosa

identified no docunents in her response and produced no records.



Barbosa soon encountered difficulties in scheduling a
deposition of divares. When it becane obvious the deposition
woul d not be taken until m d-August, Barbosa noved to extend the
deadl i ne for designations. On June 18, the court did extend the
desi gnation deadline to Septenber 2; on August 5, the court again
extended the deadline, to Septenber 19.

The county deposed Barbosa on Septenber 4. |In the deposition,
Bar bosa identified docunentation that woul d substantiate her cl ai m
of overtine, including conputer data and a tel ephone nessage book.
On that sane day, Barbosa filed her designation of exhibits, but
failed to include the docunents nentioned in her deposition.

Bar bosa deposed O ivares on Septenber 8, and divares denied
any first-hand know edge of Barbosa’ s hours. Barbosa then deposed
two fornmer colleagues still working for Aivares on Septenber 25,
both of whom deni ed Barbosa had worked overtine. Follow ng that
deposition, Barbosa served a subpoena, directed at her successor,
requesting all conputer data reflecting Barbosa's work, records of
facsimle transm ssi ons nade by her during the disputed period, and
any of her handwitten notepads. A follow up subpoena requested
her tel ephone nessage pads.

On Septenber 30, the county noved to quash the subpoenas on
the ground that the discovery deadline had passed on Septenber 12.
On Cctober 1, Barbosa noved to conpel production, which the court
ordered the follow ng day on the ground that the requested itens
fell under Barbosa’'s original April subpoena. The county produced
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copi es of the docunents on Cctober 3, and reticently produced the
originals on Qctober 10.

On Cctober 9, Barbosa noved to anmend her designations to
i ncl ude the subpoenaed docunents. The county opposed the notion,
and on October 15 the court denied it. Bar bosa noved for
reconsi deration, presenting evidence of discrepancies between the
copi es and originals produced and of a conputer virus found on sone
of the diskettes, raising concerns of inconplete disclosure,
spoi | ation, and possible tanpering. The court again denied the
request to anmend the designations, effectively excluding the
exhibits fromtrial.

On COctober 20, the norning of trial, the county noved in
limne to exclude any testinony and evidence of inconplete or
t anpered evidence. The court granted the notion.

Barbosa testified as to working overtinme hours, but was
directly contradicted by the testinony of the two forner
col l eagues. The jury returned a verdict in favor of the county, on
which the court entered final judgnent. Barbosa now appeal s the
exclusion of the exhibits and evidence of tanpering with and

spoi | ati on of evidence.

.
Wading through the recrimnations and innuendo peppered

t hroughout the briefs and the record, we find three issues to



address on appeal: (1) Does Local Rule CV-16 violate the Federal
Rul es of Cvil Procedure by establishing different deadlines for
di scovery and designations? (2) Did the court err in denying
Bar bosa’ s notion to anend her designation of exhibits? and (3) Dd
the court err in granting the county’s notion in |imne to exclude
any evidence of tanpering wth or spoilation of evidence? W

address the i ssues seriatim

A

Bar bosa argues that Local Rule CV-16 is inconsistent with the
Federal Rules of G vil Procedure. The validity of a |ocal court
rule presents an issue of law to be determ ned de novo on appeal.
Ashl and Chem 1Inc. v. Barco Inc., 123 F.3d 261, 263 (5th Cr
1997).

Local Rule CV-16 provides for the entry of a scheduling order
at the initiation of every suit. Rule CV-16(e), which recomends
a tinmeline that is to be followed unless the court orders
otherwi se, requires the plaintiff to “file a pleading listing the
identity of all potential wtnesses and, in the case of expert
W tnesses, a witten summary of the expert’s proposed testinony,
and a list of the proposed trial exhibits” within forty days of the
filing of the first defendant’s appearance. The defendant nust do

the same within thirty days after the plaintiff’s disclosure.

We find no inconsistency between Local Rule CV-16(e) and the



federal rules that would require us to declare the rule invalid.
First, we question whether the rule's validity is properly in
i ssue, because fromthe begi nning the court provided deadl i nes nore
generous than those recommended in the rule. But assum ng,
arguendo, that the rule’'s validity is properly before us, we
conclude that the rule conports with the federal rules.

Rule 83, Fep. R Qv. P., permts each district court to
promul gate | ocal rules to govern its practice, so long as they are
consistent wth other | aw and do not cause the forfeiture of rights
for nonw Il ful failures to conply with requirenents of form The
court’s designation deadline is not a requirenent of form
therefore, a willful violation is not necessary.! Nor does it
conflict wwth other |aw

The federal rules provide for their own desi gnation deadli nes,
mandat ory di scl osure, and presunptive discovery limts in FED. R
Gv. P. 16 and 26, but those rules explicitly allow a district to
opt out of or nodify the tine |limts inposed and extent of
automatic discovery. |Indeed, the provisions of the federal rules
act nmerely in default of a local rule. The Wstern District of
Texas, in accordance with the federal rules, inplenented Local

Rules CV-16 and CV-26 to establish its own deadlines, preenpting

L A requirenent of formunder rule 83(a)(2) refers literally to a rule
regarding the form of pleadings, notions, etc., such as a rule requiring that
sonet hi ng appear in one section of a notion or brief as opposed to another. FED.
R Gv. P. 83(a)(2), advisory committee note. Only a violation of a requirenent
of formnust be willful before the court may sanction the party; a court nay
sanction any other violation of its local rules even if nonw |Iful.
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rules 16 and 26 to the extent they are inconsistent. Finding no
unaut hori zed inconsistency, we will not declare Local Rule CV-16

i nval i d.

B

Bar bosa argues that it was inproper for the court to exclude
the exhibits by denying her notion for |eave to anmend her
desi gnati ons. A decision to exclude evidence as a neans of
enforcing a pre-trial scheduling order or local rule should not be
di sturbed absent a clear abuse of discretion. GCeiserman V.
MacDonal d, 893 F.2d 787, 790 (5th Cir. 1990).

We have considered the follow ng four factors in review ng the
excl usi on of expert testinony because of untinely designation of
the witness and in related contexts:

(1) the explanation for the failuretinely to desi gnate/conply
with the court’s order;

(2) the inportance of the testinony/exhibit;

(3) the potential prejudice that would arise in allow ng the
testi nony/ exhibit; and

(4) the availability of a continuance to cure such prejudice.
ld. at 791; Reliance Ins. Co. v. Louisiana Land & Exploration Co.,
110 F. 3d 253, 257 (5th Cr. 1997); EEOC v. General Dynam cs Corp.,
999 F.2d 113, 115 (5th Gr. 1993). W exam ne the sane four
factors in review ng the exercise of discretion to exclude untinely

designated exhibits by refusing to allow anmendnent to the



desi gnati ons.

Barbosa fails to provide a convincing explanation for the
delay in designating the exhibits. She clains she did not
designate themuntil after the deadline because she did not have
them But possession of the records is not a prerequisite to their
desi gnation. Barbosa knew of the records and believed they would
be of assistance in substantiating her claim that nmuch i s apparent
from her reference to the docunments during her Septenber 4
deposi tion.

Bar bosa further avers that she “did not learn the nature of
t he factual dispute concerning her hours until Septenber 25, 1997,”
when she deposed her two forner coll eagues. Immediately after that
deposition, she subpoenaed the records. Yet she waited al nbst two
nmore weeks before noving to anmend the designations. Furthernore,
she was on notice before the deadline that the county di sputed she
had wor ked overtine. For exanple, both the county’ s anended answer
filed on June 25 and its second anended answer filed on Sep-
tenber 11 deny that Barbosa had worked overtine. Barbosa, aware of
the factual dispute and the records that m ght substantiate her
claim shoul d have designated the records as potential exhibits in
her designations nmade prior to the deadline.

The exhi bits undoubtedly were inportant to Barbosa. Wile it
is true they were cunul ative of her testinony and their exclusion
was not tantamount to dism ssal, they may have been valuable to
corroborate her testinony in the face of contradictory testinony
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from def ense w tnesses.

Allowng the |ate designation, however, could have caused
prejudice to the county. Although the county had the records in
its possession, it was not aware of their relevance to the suit, or
perhaps even of their existence, until it deposed Barbosa on
Septenber 4. Even then, the county would not have known of their
i nportance to Barbosa's case.

Barbosa did not specifically subpoena the records until
Septenber 25, and had failed to include themin her answer to an
interrogatory requesting the identification of all records and
docunentation that m ght substantiate her claim She failed to
move to anmend her designations until October 9, just el even days
before trial

The county had prepared for trial for nonths wthout any
awar eness of the inport of these records. The delay in designating
the exhibits “woul d have di srupted the court’s discovery schedul e
and the opponent’s preparation.” Geiserman, 893 F.2d at 791. A
conti nuance could have cured such prejudice, but at the cost of
i ncreased expenses and additional delay in defending the | aw suit
(regardl ess of where responsibility may fall for prior delays). In
addition, “a continuance woul d not deter future dil atory behavi or,
nor serve to enforce local rules or court inposed scheduling
orders.” Id. at 792.

Setting a deadl i ne for designations serves a val uabl e pur pose:



inform ng the opponent of what to expect in trial with sufficient
|l ead-tine to all owt he opponent to prepare. Barbosa knew or shoul d
have known how inportant the records would be well before the
deadl i ne for designations; no explanation for the del ay, other than
i gnorance, has been offered. The district court, with its nore
advant ageous view of how the parties acted throughout discovery
(and from our vantage point it appears both sides were |ess than
cooperative), decided to enforce its third designations deadline
and to deny Barbosa the opportunity to anend her designations after
the deadline. W cannot say that the failure to grant the notion
for leave to anend the designations anounted to an abuse of

di scretion.

C

Barbosa challenges the exclusion of evidence regarding
possi bl e inconplete disclosure or tanpering and spoilation of
evidence. W review evidentiary rulings for abuse of discretion.
Smth v. Isuzu Mtors Ltd., 137 F.3d 859, 861 (5th Gr. 1998);
Snyder v. Trepagnier, 142 F.3d 791, 801 (5th Gr. 1998).

The court first excluded the evidence of “tanpering and
sabotage” in a colloquy with Barbosa's counsel on the norning
before trial. The court later reiterated the ruling when

addressing the county’s notion in limne to exclude the sane as
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i nconpetent, irrelevant, and/or prejudicial. The court could have
found the evidence i nconpetent with respect to the root or source
of the evidentiary problens, irrelevant to the issues before the
jury, or highly prejudicial to the county and wth limted
probative val ue. The court did not abuse its discretion in
excl udi ng any such evi dence.

AFFI RVED.
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