IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-51085

Summary Cal endar

GUARANTY NATI ONAL COMPANI ES, I ncluding State and County Mutual Fire
| nsurance Conpany
Pl ai ntiff-Appellant,

ver sus

THE ATCHI SON, TOPEKA AND SANTA FE RAI LVWAY COVPANY, ET AL
Def endant s

THE ATCHI SON, TOPEKA AND SANTA FE RAILWAY COVPANY; BURLI NGTON
NORTHERN RAI LROAD COVPANY, A Del aware Corporation, also known as
Burlington Northern Santa Fe

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
SA- 96- CVv- 1318

June 26, 1998

Bef ore H G3 NBOTHAM DAVI S, and DeMOSS, Circuit Judges.
PER CURI AM *

Guaranty appeals the lower court’s grant of sunmary judgnment
in favor of ATSF. In particular, Quaranty disagrees with the
magi strate’s holding that Guaranty has a duty to defend and
i ndemmi fy ATSF under the additional insured endorsenent provision

of the contract between Guaranty and RM. W affirm

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



I

ATSF was nanmed an “additional insured” in the insurance
contract extended by QGuaranty to RM. Under this provision,
Guaranty promsed to cover ATSF “with respect to |Iegal
responsibility for acts or om ssions of a person for whomLiability
Coverage is afforded under this policy.” The effect of the
addi tional insured agreenent is that Guaranty contracted to provide
coverage only for ATSF' s vicarious liability for RM’s negligent
acts.

The Roths and Struble suits against ATSF seek to hold ATSF
liable for the negligent acts of ATSF s agents while transporting
them during the course of enploynent. Though nei ther Roths nor
Struble expressly referred to RM in their respective conplaints,
they did expressly nention “ATSF s agents” who were allegedly
negligent in their operation of the vehicle. It was not error for
the magi strate to observe the obvious that RM was the “agent” to
which the Roths and Struble conplaints inplicitly referred. See
Int’l Service Ins. Co. v. Boll, 392 SSW 2d 158, 161 (Tex. G v.

App. - - Houston 1965, wit ref’d n.r.e.) (finding no duty to defend
where insurance contract refused to cover any accident where Roy
Ham |l ton Boll was the driver; plaintiff alleged vehicle was driven
by his son; and plaintiff only had one son, Roy Ham lton Boll).
Under Texas | aw, coverage is to be presuned where there is a “doubt
as to whether or not the allegations of a conplaint against the
insured state a cause of action within the coverage of aliability

policy.” Heyden Newport Chem Corp. v. Southern Gen. Ins. Co., 387




S.W 2d 22, 26 (Tex. 1965). Gven that ATSF contracted with CISto
| ocate a transportation provider and that CTS hired RM to provide
such transportation for ATSF, there is at |least a doubt as to
whet her ATSF is vicariously liable for RM’s all eged negligence in
operating the vehicle on the day in question. W agree with the
| ower court that Guaranty has a duty to defend ATSF in the Roths
and Struble suits.
|1

Guaranty argues to us that the enpl oyee exclusion provisionin
the insurance contract issued to RM eradicates its duty to defend
ATSF. Guaranty did not, however, present this argunent in its
response to ATSF's notion for summary judgnent. Qur reply to
Guaranty’s plea for us to receive this argunent now has been
previously prepared by nunerous prior panels:

Al t hough on summary judgnent the record is reviewed de

novo, this court for obvious reasons, will not consider

evidence or argunents that were not presented to the

district court for its consideration in ruling on the

nmot i on.

Stults v. Conoco, Inc., 76 F.3d 651, 657 (5th Cr. 1996) (citations

omtted).

AFF| RMED.



