IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-51063
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JI'M NEWION BARR
HARCLD EUGENE PAYNE

Def endant s- Appel | ant s.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W97-CR-46-1
~ Cctober 13, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Appel | ants appeal their convictions for conspiracy to
possess with intent to distribute nethanphetam ne. Jim Newton
Barr argues that the district court abused its discretion in
denying his notion for a redeterm nation of his conpetency given
that he had attenpted suicide, the district court abused its
discretion in refusing to permt lay testinony regarding Barr’s
sanity at the tinme of the offense, the district court erred in

hol di ng hi maccountable for nore than three kil ograns of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 97-51063
-2

met hanphet am ne, and the district court erred in denying Barr a
mstrial after testinony that had been rul ed i nadm ssibl e was
admtted. Harold Eugene Payne argues that the district court
plainly erred in failing to instruct the jury that evidence of
Barr’s “bad acts” could not be considered with respect to Payne.

Both Barr and Payne incorporate the argunent and authorities
of each other’s briefs to the extent that they apply. None of

the above issues relate to both appellants. Accordingly, the

argunents are not subject to adoption. United States v. Harris,
932 F.2d 1529, 1533 (5th Cir. 1991).

Qur review of the record and the argunents and authorities
convince us that no reversible error was conmtted. The district
court’s denial of Barr’s notion to reconsider his conpetency was

not clearly arbitrary or unwarranted. United States v. Dockins,

986 F.2d 888, 890 (5th Cr. 1986). Barr failed to preserve error
Wth respect to the adm ssibility of lay testinony because Barr

never asked the court to admt the testinony. United States v.

Pecora, 693 F.2d 421, 425 (5th Gr. 1982). The district court’s

finding with respect to the anount of drugs was not clearly

erroneous. United States v. Brito, 136 F.3d 397, 415 (5th Cr.),
cert. denied, 118 S. C. 1817, 2389 (1998). Barr’s concl usional

assertion that the jury did not disregard the statenents about
Barr hitting his girlfriend is insufficient to rebut the
presunption that the jury followed the district court’s curative

i nstruction. United States v. O ano, 507 U. S. 725, 740-41

(1993). Simlarly, Payne has not shown that the need for an

additional instruction was so obvious that the court’s failure to
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provide the instruction affected Payne’s substantial rights.

United States v. Prati, 861 F.2d 82, 86 (5th Cr. 1988).

AFF| RMED.



