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PER CURI AM !

Juan Martinez, Sr., appeals his conviction and sentence after
bei ng convicted of conspiracy to possess marijuana with intent to
distribute and possession of marijuana with intent to distribute.
After reviewing the record and the briefs of the parties, we
AFFI RM

Martinez argues that the Governnent engaged in deliberate
m sconduct when it questioned the case agent, Deputy Larry Pope,

about an extrajudicial statenent nmade by Mrtinez’s son, which

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



purportedly incrimnated Martinez. Martinez contends that the
Governnent’ s m sconduct vi ol ated Federal Rul e of Evidence 704 and

the Suprenme Court’s decision in Bruton v. United States, 391 U S

123 (1968).2 Because Martinez failed to object to the pertinent
portions of Deputy Pope’s testinony, he is |limted to plain-error

reviewon his clains. See United States v. Aggarwal, 17 F.3d 737,

743 (5th Gr. 1994); United States v. Jobe, 101 F.3d 1046, 1068

(5th Gr. 1996).

Martinez’'s contention that the Governnent violated Federa
Rule of Evidence 704 when it elicited Deputy Pope’s opinion
concerning Martinez’s guilt or innocence is not supported by the
record. Because the record does not indicate that the Governnent
gquestioned Pope about Martinez's guilt or nental state, Martinez
has not shown any error, nuch less plain error, with respect to his

claim See United States v. Webster, 960 F. 2d 1301, 1309 (5th Cr

1992).

Martinez |ikew se has not shown plain error with respect to
his Bruton claim First, the portion of the son’s extrajudicial
statenent that was elicited by def ense counsel on cross-exam nation
of Pope did not directly incrimnate Martinez “wthout referenceto
other, adm ssible evidence.” See Jobe, 101 F.3d at 1066.
According to Pope’s testinobny on cross-exam nation, Juan Martinez,

Jr., told himthat he was rel aying a nessage for his father to have

2 Martinez also states in his issue heading that the
Governnent’s m sconduct violated his rights to due process and to
the effective assistance of counsel. Martinez, however, has
abandoned these issues by failing to address themin the body of
his brief. United States v. Valdiosera-Godinez, 932 F.2d 1093,
1099 (5th Cr. 1991).




the other coconspirators neet his father at a bar in Mexico. This
portion of the son’s extrajudicial statenent, standing alone, did
not show that Mrtinez possessed marijuana WwWth intent to
distribute or conspired to possess narijuana with intent to

di stri but e. See Jobe, 101 F.3d at 1066-67, 1067 n. 28.

Second, although Martinez acknow edges that portions of his
son’s extrajudicial statenent were elicited by his son’s defense
counsel, he conplains only about the Governnent’s conduct in this
case. The record does not support Martinez’s contention that the
Governnment sought to transform his son’s extrajudicial statenent
inplicating him “into believable inculpatory statenents by
eliciting Deputy Pope’s personal opinion as to [his] quilt.” The
only exchange on redirect exam nation which arguably raised any
Brut on concerns occurred when the prosecutor asked Pope why he did
not arrest Martinez, Jr., at the sanme tine he arrested the four
ot her coconspirators. Pope replied:

| knew Juan Martinez, Jr. was lying to ne about sone

t hi ngs. | knew he had sone kind of association with

t hese people. They clained he was -- that he was gi ving

them directions for dad and that they'd received

directions fromdad for transporting dope. | figured |
could find Juan Martinez, Jr. later if | needed to. And

| needed to substantiate sonething.

(enphasi s added). Al though this testinony tends to incrimnate
Martinez, Sr., on its face, Pope did not attribute this statenent
to Martinez, Jr. Rather, he used the pronoun “they,” attributing
the statenment to the other coconspirators. Because those
coconspirators were not tried jointly with Martinez and because

they testified at trial and were cross-examned by Martinez' s

counsel, no Bruton violation occurred. See Jobe, 101 F.3d at 1066



(Bruton inplicated only when codefendants are tried jointly and
confessor does not take stand and is therefore not subject to
cross-exam nation). Martinez has not shown cl ear or obvious error

Wth respect to his Bruton claim See United States v. Calverley,

37 F.3d 160, 162-64 (5th Cir. 1994)(en banc).

Next, Martinez argues that there was insufficient evidence to
support his conviction for conspiracy to possess nmarijuana wth
intent to distribute. This argunent is also without nerit. The
testinony of Melissa MIler, David Powell, Carol Henderson, and
Stacy Eric Finley provided anple evidence from which a rationa
trier of fact could have found all the essential elenents of a 21
U S.C. 8 846 conviction beyond a reasonabl e doubt, including that

Martinez voluntarily participated in the conspiracy. See United

States v. Polk, 56 F.3d 613, 619 (5th Gr. 1995).

Martinez al so chall enges his sentence. First, he argues that
the district court’'s determnation that his offense conduct
i nvol ved nore than 1,000 kil ograns of marijuana was not supported
by any reliable evidence. Next, he argues that the district court
failed to nake foreseeability findings wiwth respect to the drug
quantities attributed to him Finally, he argues that the district
court violated Federal Rule of Crimnal Procedure 32(c)(1) when it
failed to resolve his objectionto the quantity of drugs attri buted
to him

Martinez’'s presentence report (PSR) stated that he had
supervi sed approximately 2,685 pounds, or 1,217 kilograns, of
mar i j uana. The district court subsequently adopted the factua

findings of the PSR in its witten judgnent. Martinez’s PSR was



sufficiently reliable evidence upon which the district court could
base its drug-quantity determnation, and the district court’s
drug-quantity determ nation was not clearly erroneous. See United

States v. Mr, 919 F.2d 940, 943 (5th G r. 1990) (when defendant

fails to offer rebuttal evidence to refute facts in PSR, district
court is free to adopt those facts without further inquiry); United

States v. Fitzgerald, 89 F.3d 218, 223 (5th Gr. 1996)(quantity of

drugs attributable to a defendant is a factual finding which is
reviewed for clear error). Moreover, the district court was not
required to make foreseeability findings because the record
indicates that Martinez's sentence was based on quantities of

marijuana wi th whi ch he was personally invol ved. See United States

v. MKinney, 53 F.3d 664, 677 (5th Cr. 1995). Finally, the
district court conplied with Rule 32(c)(1) when it overruled his
drug-quantity objection at sentencing and adopted the factual

findings of the PSRin its witten judgnent. See United States v.

Mora, 994 F.2d 1129, 1141 (5th Cr. 1993).
AFF| RMED.



